
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

November 12, 2009

Mr. Mark Sossi
City Attomey
City ofBrownsville
P.O. Box 911
Brownsville, Texas 78520

ORl009-16041

Dear Mr. Sossi:

You ask whether certain information is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 361393.

The Brownsville Police Department (the "department") received a request for information
"related to an investigation and recent suspension" of a named department officer. You
claim that the requested information is excepted from disclosure under sections 552.101,
552.102,552.108,552.1175,552.119,552.132,552.1325, and 552.147 of the Govennnent
Code. We have considered the exceptions you claim and reviewed the submitted
infonnation.

Section 552.101 ofthe Govennnent Code excepts fl.-om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation other statutes make confidential.
You raise section 552.101 in conjlUlction with section 143.089 of the Local Govennnent
Code for the submitted records. We understand that the City ofBrownsville is a civil service
city under chapter 143 of the Local Govennnent Code. Section 143.089 provides for the
existence of two different types ofperSOlmel files relating to a police officer: one that must
be maintained as part ofthe officer's civil service file and another the police depaliment may
maintain for its own intemal use. See Local Gov't Code § 143.089(a), (g). The officer's
civil service file must contain celiain specified items, including commendations, periodic
evaluations by the police officer's supervisor, and docmnents relating to any misconduct in
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which the department took disciplinary action against the officer lUlder chapter 143 of the
Local Govenunent Code. ld. § 143.089(a)(1)-(2). Chapter 143 prescribes the following
types ofdisciplinary actions: removal, suspension, demotion, and uncompensated duty. ld.
§§ 143.051-.055.

hl cases in which a police depaIiment investigates a police officer's misconduct aIld takes
disciplinary action against an officer, it is required by section 143.089(a)(2) to place all
investigatory records relating to the investigation aIld disciplinary action, including
background doclUuents such as complaints, witness statements, and doclUnents oflike nature
from individuals who were not in a supervisory capacity, in the police officer's civil service
file maintained lmder section 143.089(a). See Abbott v. Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.-Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are "from the employing department" when they are held by
or are in the possession ofthe department because ofits investigation into a police officer's
rriisconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. ld. Such records may not be withheld lUlder
section 552.101 of the Govenunent Code in conjunction with section 143.089 of the Local
Govenunent Code. See Local Gov't Code § 143.089(f); Open Records DecisionNo. 562 at 6
(1990). However, infonnation maintained in a police department's internal file pursuant to
section 143.089(g) is confidential and must not be released. City ofSan Antonio v. Tex.
Attorney Gen., 851 S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

Although you argue that the submitted infonnation is confidentiallUlder section 143.089(g). .
of the Local Govemment Code, you do not infonn this office that the infOlIDation at issue
is taken from the department personnel files ofthe naIned officer, nor do you state that these
records are maintained in confidence by the department for its own use. 1 Upon review, we
find that the department has failed to demonstrate thaf the submitted infonnation is
confidential under section 143.089(g) of the Local Govemment Code. The infonnation,

. therefore, may not be withheld from disclosure lUlder section 552.101 cfthe Government
Code on that basis.

You next assert that the submitted infonnation is excepted fi'om disclosure under
section 552.102 of the Govemment Code. Section 552.102(a) excepts fi'om disclosure
"infonnation in a persollilel file, the disclosure of which would constitute a clearly
lUlwarranted invasion of personal privacy." Gov't Code § 552.102. In\Hubert v. Harte­
Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the
cOlUi ruled that the test to be applied to infonnation claimed to be protected lUlder

IWe note that the submitted inf0l111ation relates to an investigation that resulted in disciplinary action,
as defmed in chapter 143, against the involved officer. This information is subject to section 143.089(a)(2) of
the Local Govel1Jl11ent Code, and must be included in the involved officer's civil service file.
Section 143.089(g) requires a police or fire department that receives a request for infol'mationmaintained in
a file under section 143.089(g) to refer that person to the civil service director or the director's designee.
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section 552.102(a) is the same as the test fonnulated by the Texas Supreme Court in
Industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for
infornlation claimed to be protected under the doctrine of common-law privacy as
incorporated by section 552.101 of the Government Code.

For infonnation to be protectedfrom public disclosure by the common-law right ofprivacy
lmder section 552.101, the infonnation must meet the critelia set out in Industrial
Foundation. In Industrial Foundation, the Texas Supreme Court stated that infonnation is
excepted from disclosure ifit (1) contains highly intimate or embarrassing facts, the release
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concern to the public. 540 S.W.2d at 685. The type ofinfonnation considered intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included infonnation
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. However, there is a legitimate public interest in the qualifications of a
public employee and how that employee perfonns job functions and satisfies employment
conditions. See generally Open Records Decision Nos. 470 at 4 (1987) (public has
legitimate interest in job perfonnance of public employees), 444 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees), 423 at 2 (1984) (scope of public employee privacy is narrow). The
infonnation at issue pertains to the job perfonnance of a department employee. Therefore,
we conclude there is a legitimate public interest in this infonnation. Accordingly, the
department may not withhold any ofthe submitted infonnation lmder section 552.102(a) of
.the Government Code.

You also claim that the submitted infonnation is subject to section 552.108 of the
Government Code. Section 552.108(a)(1) excepts from disclosure "[i]nfonnation held by
a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution ofcrime ... if: (1) release ofthe infonnation would interfere with the detection,
investigation, or prosecution of crime." Gov't Code § 552.108(a)(1). Generally, a
governmental body claiming section 552.108 must reasonably explain how and why the
release of the requested infonnation would interfere with law enforcement. See id.
§§ 552.108(a)(1), .30l(e)(1)(A); see also Exparte Pruitt, 551 S.W.2d]06 (Tex. 1977). The
infornlation you seek to withhold under section 552.108 includes an internal affairs
investigation conducted by the department. Section 552.108 is generally not applicable to
infornlation relating to an administrative investigation that did not result in a climinal
investigation or prosecution. See Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ.
App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable
to internal investigation that did not result in criminal investigation or prosecution); see also
Open Records Decision No. 350 at 3-4 (1982). However, you explain the submitted
information relates to a pending criminal case. Based upon your representations and our
review, we conclude release of the submitted infonnation would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of
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Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975), writ ref'd n.r.e. per
curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
present in active cases).

We note section 552.108 does not except from disclosure "basic infonnation about an
arrested person, an arrest, or a crime." Gov't Code § 552.108(c). Basic information refers
to the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of infomlation made public by
Houston Chronicle). Thus, with the exception ofthe basic infonnation, the department may
withhold the submitted information under section 552.108(a)(1) ofthe Govemment Code?

TIns letter mling is limited to the particular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office .of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

~1~
Cindy Nettles
Assistant Attomey General
Open Records Division

CN/dls

Ref: ID# 361393 .

Ene. Submitted documents

c: Requestor
(w/o enclosures)

2Because our lUling is dispositive, we do not address your remaining claims.


