ATTORNEY GENERAL OF TEXAS
' GREG ABBOTT

November 16, 2009

Ms. Jennifer C. Cohen

Assistant General Counsel
Texas Department of Public Safety
P.O. Box 4087 .

Austin, Texas 78773-0001

OR2009-16221

Dear Ms. Cohen:

You ask whether certain information is subject to required public disclosure under the

Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 361469 (ORA 09-1729).

The Texas Department of Public Safety (the “department”) received a request for a list of

respondents and the submitted responses pertaining to a specified request for information.
You state that the department is making available the list of respondents. Although you take
no position with respect to the public availability of the submitted information, you state that
the submitted documents may contain proprietary information of third parties subject to
exception under the Act. Accordingly, you provide documentation showing that the
department notified Bowe Bell & ‘Howell Company (“Bowe”); DataCard Corporation
(“DataCard™); L-1; and Pitney Bowes (“Pitney”) of the request for information and of their
right to submit-arguments to this office as to why the submitted information should not be
released. See Gov’t Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely.on interested
third party to raise and explain applicability of exception in the Actin certain circumstances).
- Bowe and DataCard have responded to this notice. We have considered the submitted
~ arguments and reviewed the submitted information.

An interested third party is allowed ten business days after the date of its receipt of a
governmental body’s notice under section 552.305(d) of the Government Code to submit its
reasons, if any, as to why requested information relating to that party should be withheld
from disclosure. See Gov’t Code § 552.305(d)(2)(B). As of the date of this letter, L-1 and
Pitney have not submitted comments to this office explaining why any portion of the

submitted information relating to them should not be released to the requestor. Thus, we

have no basis to conclude that the release of any portion of the submitted information would
implicate the proprietary interests of L-1 or Pitney. Accordingly, none of the information
pertaining to L-1 or Pitney may be withheld on that ba51s See id. § 552.110; Open Records
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Decision Nos: 661 at 5-6 (1999) (stating that business enterprise that claims exception for
commercial or financial information under section 552.110(b) must show by specific factual-
evidence that release of requested information would cause that party substantial competitive
_ harm), 552 at 5 (1990) (party must establish prima facie case that information is trade secret).

DataCard argues that its proposal is confidential because the department “agreed, in writing,
to treat the [proposal] as confidential.” We note that information is not confidential under
the Act simply because the party that submits the information anticipates or requests that it
be kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677
(Tex. 1976). In other words, a governmental body cannot overrule or repeal provisions of
the Act through an agreement or contract. See Attorney General Opinion JM-672 (1987);
Open Records Decision Nos. 541 at 3 (1990) (“[T]he obligations of a governmental body
under [the Act]cannot be compromised simply by its decision to enter into a contract.”), 203
at 1 (1978) (mere expectation of confidentiality by person supplying information-does not
satisfy requirements of statutory predecessor to section 552.110). Consequently, unless
DataCard’s inférmation at issue falls within an exception to disclosure, it must be released,
notwithstanding any expectation or agreement to the contrary.

DataCard claims that its submitted information is excepted under section 552.104 of the
Government Céde, which excepts from disclosure “information that, if released, would give
advantage to a ‘competitor or bidder.” Gov’t Code § 552.104. Section 552:1 04, however,
is a discretionary exception that protects only the interests of a governmental body, as
distinguished from exceptions that are intended to protect the interests of third parties. See
Open Records Decision Nos. 592 (1991) (statutory predecessor to section 552.104 designed
to protect interests of a governmental body in a competitive situation, and not interests of
private parties’ submitting information to the government), 522 (1989) 5(‘discretionary
exceptions in'general). As the department has not claimed that any of the submitted
information is¢xcepted from disclosure under section 552.104, we find that-this section is
not applicableto DataCard’s information, and it may not be withheld on that basis. See Open
Records Decision No. 592 (governmental body may waive section 552.104). -

Bowe and DataCard argue that portions of the submitted information are excepted from
disclosure under section 552.110(b) of the Government Code. Section 552.110(b) excepts
from disclosure “[cJommercial or financial information for which it is demonstrated based
on specific factual evidence that disclosure would cause substantial competitive harm to the
person from whom the information was obtained.” Gov’t Code § 552.110(b). This
exception to disclosure requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would hkely result from release
of the 1nformat10n at issue. See ORD 661 at 5- 6. :

Upon review, we find that DataCard has demonstrated that release ofits pricing information
would cause it §pecific competitive harm. Furthermore, we find that Bowe and DataCard
have demonstrated that release of some of their customer information would cause the
companies specific competitive harm. Therefore, the department must:withhold the
information we’have marked under section 552.110(b) of the Government Code. However,
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we note that both Bowe and DataCard published the identities of some of their customers on
their respective websites. Bowe and DataCard have failed to demonstrate that release of this -
information would cause the companies substantial competitive harm. Furthermore, we find
that Bowe and DataCard have not provided the specific factual or evidentiary showing
required by section 552.110(b) that release of any of the remaining information would cause
them substantial competitive harm. Therefore, the department may not withhold any of the
remaining information under section 552.110(b).

We note that some of the remaining information at issue appears to be protected by
copyright. A custodian of public records must comply with the copyright law and is not
required to furnish copies of records that are copyrighted. Attorney General Opinion JM-672
(1987). A govermnmental body must allow inspection of copyrighted materials unless an
exception applies to the information. Id. If a member of the public wishes to make copies
of copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records De01s1on No 550

(1990).

In summary, the department must withhold the information we have marked under
section 552.110(b) of the Government Code. The department must release the remaining
information, bt any information that is protected by copyrlght may only be released in
accordance w1th copyright law. :

This letter ruhng is limited to the particular information at issue in this request and limited
to the facts as‘presented to us; therefore, this ruling must not be relied upon as a previous
determination’regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor.  For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General toll free, at (888) 672-6787.

S1ncerely, :
Chnstopher D..-..Stemer

Assistant Attorney General
Open RecordsDivision

CDSA/eeg
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Ref:  ID# 361469
Enc. Submi&éd documehts

c: Requestor
(w/o enclosures)

Mr. Thomas Francis
Bowe,.Bell & Howell

3791 South Alston Avenue
Durham, North Carolina 33713
(w/o enclosures)

Ms. Kathleen Synstegaard
DataCard Group
11111 Bren Road West

~ Minnetonka, Minnesota 55343
(w/o enclosures) .

Mr. Stephen M. Malone

L-1 ..

296 Concord Road

Billerica, Massachusetts 01821
(w/o enclosures)

Mr. Graham D. Sore
Pitney Bowes

20658:Stone Oak Parkway, Suite 104

San Antonio, Texas 78258
(w/o enclosures)

(w/o enclosures)

Mr, Daniel J. Noga

Corporate Counsel

Bowe, Bell & Howell

3791 South Alston Avenue
Durham, North Carolina 33713
(w/o enclosures)

Ms. Lisa J. Tibbits

General Counsel

DataCard Group

11111 Bren Road West
Minnetonka, Minnesota 55343




