GREG ABBOTT

November 16, 2009

Ms. Sarah Irwin Swanson

Deputy Director of Law

Public Utility Commission of Texas
P.O. Box 13326

Austin, Texas 78711

OR2009-16237
Dear Ms. Swanson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 361522 (PUC Request No. 2009-08-039).

The Public Utility Commission of Texas (the “commission”) received a request for all
documents related to docket number 32707. You claim that a portion of the submitted
‘information is excepted from disclosure under sections 552.107 and 552.111 of the
Government Code. You also explain that the submitted information may contain third
parties’ proprietary information subject to exception under the Act. Accordingly, you have
notified Rayburn Country Electric Cooperative, Inc. (“Rayburn”) and AEP Energy Partners,
Inc. (“AEP”) of this request for information and of their right to submit arguments to this
office as to why the submitted information should not be released. See Gov’t Code
§ 552.305(d); Open Records Decision No. 542 (1990) (statutory predecessor to
section 552.305 permitted governmental body to rely on interested third party to raise and
explain applicability of exception to disclosure under certain circumstances). We have
received comments from Rayburn and AEP. We have considered the submitted arguments
and reviewed the submitted information. We have also considered comments submitted by
the requestor. See Gov’t Code § 552.304 (interested party may submit comments stating why
information should or should not be released)

Section 552.107(1) protects information that comes within the attorney-client privilege.
When asserting the attorney-client privilege, a governmental body has the burden of
providing the necessary facts to demonstrate the elements of the privilege in order to
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withhold the information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a
governmental body must demonstrate that the information constitutes or documents a
communication. /d. at 7. Second, the communication must have been made “for the purpose
of facilitating the rendition of professional legal services” to the client governmental body.
TEX.R. EVID. 503(b)(1). The privilege does not apply when an attorney or representative is
involved in some capacity other than that of providing or facilitating professional legal
services to the client governmental body. In re Tex. Farmers Ins. Exch., 990
S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding) (attorney-client privilege
does not apply if attorney acting in a capacity other than that of attorney). Third, the
privilege applies only to communications between or among clients, client representatives,
lawyers, and lawyer representatives. See TEX. R. EvID. 503(b)(1). Thus, a governmental
body must inform this office of the identities and capacities of the individuals to whom each

-communication at issue has been made. Lastly, the attorney-client privilege applies only to

a confidential communication, meaning it was “not intended to be disclosed to third persons
other than those to whom disclosure is made in furthérance of the rendition of professional
legal services to the client or those reasonably necessary for the transmission of the
communication.” Id. 503(a)(5). Whether a communication meets this definition depends
on the intent of the parties involved at the time the information was communicated. Osborne

v. Johnson, 954 S.W.2d 180, 184 (Tex. App.—Waco 1997, no writ). Moreover, because the -

client may elect to waive the privilege at any time, a governmental body must explain that
the confidentiality of a communication has been maintained. Section 552.107(1) generally
excepts an entire communication that is demonstrated to be protected by the attorney-client

privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922

S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts
contained therein). '

You state that the e-mails at issue are communications between commission attorneys. You
state that these communications were made in furtherance of the rendition of legal services
to the commission, and you inform this office that these communications have remained
confidential. Based on your representations and our review, we agree that the information
atissue constitutes privileged attorney-client communications. Accordingly, the commission
may withhold the information you have marked under section 552.107 of the Government

Code.

Section 552.111 excepts from disclosure “an interagency or intraagency memorandum or
letter that would not be available by law to a party in litigation with the agency.” Gov’t Code
§ 552.111. This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
recommendations, and opinions in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antonio, 630
S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538

“at 1-2 (1990). In Open Records Decision No. 615, this office re-examined the statutory

predecessor to section 552.111 in light of the decision in Texas Department of Public Safety
v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
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section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, and opinions that reflect the policymaking processes of the
governmental body. See ORD 615 at 5. A governmental body’s policymaking functions do
not encompass routine internal administrative or personnel matters, and disclosure of |
information about such matters will not inhibit free discussion ofpolicy issues among agency
personnel. Id.; see also City of Garland v. The Dallas Morning News, 22 S.W.3d 351
(Tex.2000) (Gov’t Code § 552.111 not applicable to personnel-related communications that
did not mvolve policymaking). A governmental body’s policymaking functions do include
administrative and personnel matters of broad scope that affect the governmental body’s
policymission. See Open Records DecisionNo. 631 at3 (1995). Moreover, section 552.111
does not protect facts and written observations of facts and events that are severable from
advice, opinions, and recommendations. See ORD 615 at 5. But if factual information is so
inextricably intertwined with material involving advice, opinion, or recommendation as to
make severance of the factual data impractical, the factual information also may be withheld
under section 552.111. See Open Records Decision No. 313 at 3 (1982).

You state the submitted information relates to recommendations to the commission’s
commissioners on ballots and briefs concerning substantive issues in the case. Based on your
representations and our review, we determine the commission may withhold portions of the
information, which we have marked, under section 552.111 of the Government Code.
However, we find the remaining information consists of purely factual information and does
not reveal advice, opinions, or recommendations. Accordingly, you may only withhold the
" marked portions of the remaining information under section 552.111 of the Government
Code.

Wenext address Rayburn’s contention that its information is not subject to the Act. The Act
is applicable to “public information.” See Gov’t Code § 552.021. Section 552.002 of the
Act provides that “public information” consists of information that is collected, assembled,
or maintained under a law or ordinance or in connection with the transaction of official
business: ‘

(1) by a governmental body; or

(2) for a governmental body and the governmental body owns the information
or has aright of access to it.

Id. § 552.002(a). Thus, virtually all of the information that is in a governmental body’s
physical possession constitutes public information that is subject to the Act. Id.
§ 552.022(a)(1); see also Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988).
Furthermore, the Act applies to information that a governmental body does not physically
possess, if the information is collected, assembled, or maintained for a governmental body,
and the governmental body owns the information or has a right of access to it. Gov’t Code
- § 552.002(a)(2). Thus, information that is collected, assembled, or maintained by a third
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party may be subject to disclosure under the Act if a governmental body owns or has a right
of access to the information. See Open Records Decision No. 462 (1987).

Rayburn submitted the information at issue to the commission in connection with an
application for a certificate of convenience and necessity for a transmission line. Thus,
although this information may well be created or held by Rayburn for its own purposes, this
information has also been provided to the commission by Rayburn for the commission’s use.
The submitted information is in the possession of the commission, which is a governmental
body as defined by section 552.003, and was collected, assembled, or maintained in
connection with the transaction of the commission’s official business. Thus, such
information constitutes public information under section 552.002(a). Id.; see also Baytown
Sun v. City of Mont Belvieu, 145 S.W.3d 268, 271 (Tex. App.—Houston [ 14th Dist.] 2004,
no pet. h.) (governmental body that was entitled to inspect books and records of contracting
party had right to access to its payroll account records). We therefore conclude that the
information at issue is subject to the Act and must be released, unless it falls within the scope
of an exception to disclosure. See Gov’t Code §§ 552.002(a), .021.

Rayburn argues its information is protected by a protective order. Section 552.107(2) of the
Government Code provides that information is excepted from disclosure if “a court by order
has prohibited disclosure of the information.” Gov’t Code § 552.107(2). Rayburn submitted
‘a copy of a court order that provides in part:

Upon producing or filing a document . . . the producing party may designate

* that document as confidential pursuant to this Protective Order by typing or
stamping on its face “PROTECTED PURSUANT TO PROTECTIVE
ORDER ISSUED IN DOCKET NO. 32727” or word to this effect and
consecutively Bates Stamping each page.

The commission informs us that the information at issue was used in a contested case
conducted under the Administrative Procedure Act. This office has found that an
administrative forum operating pursuant to the Administrative Procedure Act functions as
a court. See Open Records Decision No. 588 (1990) at 3 (citing State v. Thomas, 766
S.W.2d 217 (Tex. 1989). However, the commission states a final order was issued in the
case on March 11, 2009. We note section 552.107(2) excepts from disclosure information
that is subject to a protective order during the pendency of the litigation. See Open Records
Decision Nos. 143 at 1 (1976),309 at 5 (1982) (although protective order was in effect when
attorney general’s decision was requested, statutory predecessor to Gov’t Code § 552.107(2)
was not applicable where related lawsuit was subsequently dismissed). Accordingly,
because the litigation was no longer pending when the instant request was received, the
commission may not withhold the information at issue under section 552.107(2).

Rayburn also raises section 552.105 ofthe Government Code, which excepts from disclosure
information relating to:
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(1) the location of real or personal property for a public purpose prior to
public announcement of the project; or

(2) appraisals or purchase price of real or personal property for a public
purpose prior to the formal award of contracts for the property.

Gov’t Code § 552.105. We note section 552.105 is also a discretionary exception that
protects only the interests of a governmental body, as distinguished from exceptions that are
intended to protect the interests of third parties. See Open Records Decision Nos. 564 at 2
(1990) (statutory predecessor to section 552.105 designed to protect governmental body’s
planning and negotiating position with respect to particular transactions), 357 at 3
(1982), 310 at 2 (1982) (statutory predecessor to section 552.105 protects information
relating to the location, appraisals, and purchase price of property to be purchased by
governmental body for public purpose); see also ORD 522. As the commission does not
raise section 552.105, we find this section does not apply to the submitted information. See
ORD 564 (governmental body may waive statutory predecessor to section 552.105).

Section 552.110 of the Government Code protects the proprietary interests of private parties
with respect to two types of information: (1) “[a] trade secret obtained from a person and
privileged or confidential by statute or judicial decision” and (2) “[cJommercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained.” Gov’t Code § 552.110(a)-(b). ' '

The Texas Supreme Court has adopted the definition of a “trade secret” from section 757 of
the Restatement of Torts, which holds a “trade secret” to be

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to a single or ephemeral event in the conduct of the business
.... Atrade secret is a process or device for continuous use in the operation
ofthebusiness . ... [It may] relate to the sale of goods or to other operations
in the business, such as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method of bookkeeping or other office management. =

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958). This office will accept a private person’s claim for exception
as valid under section 552.110(a) if the person establishes a prima facie case for the
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exception and no one submits an argument that rebuts the claim as a matter of law.! See
ORD 552 at 5. However, we cannot conclude that section 552.110(a) is applicable unless
it has been shown that the information meets the definition of a trade secret and the necessary
factors have been demonstrated to establish a trade secret claim. See Open Records Decision
No. 402 (1983).

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial compétitive injury would likely result from release
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business
enterprise must show by specific factual evidence that release of information would cause
it substantial competitive harm).

Having considered AEP and Rayburn’s arguments and reviewed the information atissue, we
have marked pricing information that the commission must withhold under
section 552.110(b). However, we find that AEP and Rayburn have not demonstrated that any
of the remaining information constitutes a trade secret under section 552.110(a). We also
find that AEP and Rayburn have not made the specific factual or evidentiary showing
required by section 552.110(b) that release of any of the remaining information would cause
the companies substantial competitive harm. We therefore conclude that the commission
may not withhold any of the remaining information under section 552.110. See Gov’t Code
§ 552.110(a)-(b); see also Open Records Decision Nos. 509 at 5 (1988) (because costs, bid
specifications, and circumstances would change for future contracts, assertion that release
of bid proposal might give competitor unfair advantage on future contracts was entirely too’
speculative), 319 at 3 (1982) (statutory predecessor to Gov’t Code § 552.110 generally not
applicable to information relating to organization and personnel, market studies, professional
references, qualifications and experience, and pricing).

AEP also asserts that the company’s remaining information is excepted under
section 552.133 of the Government Code, which excepts from disclosure a public power
utility’s information related to a competitive matter. AEP does not inform us that it is a
public power utility. See id. § 552.133(a)(1) (defining “public power utility”). Thus, AEP

'"The Restatement of Torts lists the following six factors as indicia of whether information constitutes
a trade secret: ’

(1) the extent to which the information is known outside of [the company];

(2) the extent to which it is known by employees and others involved in [the company’s]
business; )

(3) the extent of measures taken by [the company] to guard the sécrecy of the information;
(4) the value of the information to [the company] and [its] competitors;

(5) the amount of effort or money expended by [the company] in developing the information;
(6) the case or difficulty with which the information could be properly acquired or duplicated
by others. '

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).
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has failed to demonstrate that section 552.133 is applicable, and the commission may not
withhold any of the information at issue on this basis.

We note the remaining information contains account numbers. Section 552.136(b) of the
Government Code states that “[n}jotwithstanding any other provision of [the Act], a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.”® Gov’t Code § 552.136(b). The
commission must withhold the information we have marked pursuant to section 552.136 of
the Government Code.

In summary, the commission may withhold the information you have marked under
section 552:107(1) of the Government Code and the information we have marked under
section 552.111 of the Government Code. The commission must withhold the information
we have marked under section 552.110 of the Government Code and section 552.136 of the
Government Code. The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the -
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag,state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, -
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

—_—
Chris Schulz i —
Assistant Attorney General ' >
Open Records Division '

CS/ce

*The Office of the Attorney General will raise a mandatory exception, such as section 552.136, on
behalf of a governmental body, but ordinarily will not raise other exceptions. See Open Records Decision
Nos. 481 (1987), 480 (1987), 470 (1987).
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Ref:

~ Enc.

CC:

D# 361522
Submitted documents

Requestor
(w/o enclosures)

Mr. Carl R. Galant

McGinnis, Lochridge & Kilgore, L.L.P.
600 Congress Avenue, Suite 2100
Austin, Texas 78701

(w/o enclosures)

Mr. Jay Jadwin

Senior Counsel

Commercial Operations & Logistics
American Electric Power

155 West Nationwide Boulevard, Suite 500
. Columbus, Ohio 43215 -

(w/o enclosures)




