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Ms. Leni Kirkman

Executive Director

Corporate Communications & Marketing

University Health System

4502 Medical Drive

San Antonio, Texas 78229 (

OR2009-16300

Dear Ms. Kirkman:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 362273,

The Bexar County Hospital District d/b/a University Health System (the “system’) received
a request for the personnel file of a named individual. You state the system will redact
certain information pursuant to section 552.024 of the Government Code.! You claim that
the remaining requested information is excepted from disclosure under sections 552.101,
552.102, and 552.136 of the Government Code. You also state portions of the submitted
information may implicate the interests of the individual named in the request, and that you
have notified this individual of her right to submit arguments to this office as to why the
requested information should not be released. See Gov’t Code § 552.304 (interested party
may submit comments stating why information should or should not be released). We have
considered the exceptions you claim and reviewed the submitted information. We have also
received and considered comments from the named individual and the requestor.

Initially, we note, and the system acknowledges, that the system failed to comply with the
procedural requirements of section 552.301 of the Government Code. A governmental

ISection 552.024 of the Government Code authorizes a governmental body to redact from public
release a current or former official’s or employee’s home address, home telephone number, social security
number, and information that reveals whether the person has family members without the necessity of
requesting a decision from this office under the Act, if the employee or official timely elected to withhold such
information. Gov’t Code § 552.024(a)-(c).
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body’s failure to comply with the procedural requirements of section 552.301 results in the
legal presumption that the requested information is public and must be released unless the
governmental body demonstrates a compelling reason to withhold the information from
- disclosure. See id. § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex.
App.—Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App.—Austin 1990, no writ); Open Records Decision No. 319 (1982). The
presumption that information is public under section 552.302 can generally be overcome by
demonstrating that the information is confidential by law or third-party interests are at stake.
See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982). Because sections
552.101, 552.102, and 552.136 of the Government Code can provide compelling reasons to
overcome this presumption, we will consider your arguments under these exceptions.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 6103(a) of title 26 of the United
States Code which renders tax return information confidential. See Attorney General
Opinion H-1274(1978) (tax returns); see also Open Records Decision No. 600 (1992) (W-4
forms). Federal courts have construed the term “return information” expansively to include
any information gathered by the Internal Revenue Service regarding a taxpayer’s liability
under title 26 of the United States Code. See Mallas v. Kolak, 721 E. Supp 748, 754
(M.D.N.C. 1989), aff’d in part, 993 F.2d 1111 (4th Cir. 1993). Accordingly, the submitted
W-4 form, which we have marked, is confidential under section 6103 of title 26 of the
United States Code, and the system must withhold it pursuant to section 552.101 of the
Government Code in conjunction with federal law.

Section 552.101 also encompasses information protected by common-law privacy.
Section 552.102 of the Government Code excepts from disclosure “information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy.” Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled that
the test to be applied to information claimed to be protected under section 552.102 is the
same as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
- Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976) for information claimed to be
protected under the doctrine of common-law privacy as incorporated by section 552.101.
Accordingly, we address the system’s section 552.102 claim in conjunction with its
common-law privacy claim under section 552.101 of the Government Code.

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts the publication of which would be highly objectionable to a reasonable person and (2)
is not of legitimate concern to the public. Indus. Found., 540 S.W.2d at 685. To
demonstrate the applicability of common-law privacy, both prongs of this test must be
demonstrated. Id. at 681-82. The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation included information relating to
sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
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psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.

~ Id. at 683. This office has found that personal financial information not relating to the

financial transaction between an individual and a governmental body is excepted from
required public disclosure. See Open Records Decision Nos. 600 (1992), 545 (1990). This
office has also found that a compilation of an individual’s criminal history record
information is highly embarrassing information, the publication of which would be highly
objectionable to a reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for
Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering prong regarding
individual’s privacy interest, court recognized distinction between public records found in
courthouse files and local police stations and compiled summary of information and noted
that individual has significant privacy interest in compilation of one’s criminal history). We
have marked the information that is confidential under common-law privacy and must be
withheld under section 552.101 of the Government Code. However, we find that the
remaining information is either not highly intimate or embarrassing or is of legitimate public
concern. See Open Records Decision Nos. 562 at 10 (1990) (personnel file information does
not involve most intimate aspects of human affairs, but in fact touches on matters of
legitimate public concern). Therefore, the system may not withhold any of the remaining
information under either section 552.101 or 552.102(a) on the basis of common-law privacy.

Section 552.136 of the Government Code provides as follows:

(a) In this section, “access device” means a card, plate, code, account
number, personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conJunctlon '
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. You seek to withhold the submitted employee identification
numbers. You explain that these employee identification numbers are used by employees
“to make direct deductions from their pay.” Based on your representations, we conclude that
the system must withhold the employee identification numbers, which we have marked,
under section 552.136 of the Government Code.

We note that some of the remaining information appears to be protected by copyright. A
custodian of public records must comply with the copyright law and is not required to
furnish copies of records that are copyrighted. Attorney General Opinion JM-672 (1987).
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A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. Id. If a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member of the public assumes the duty of compliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

In summary, the system must withhold the marked W-4 form pursuant to section 552.101
of the Government Code in conjunction with section 6103(a) of title 26 of the United States
Code. The system must withhold the information we have marked under common-law
privacy in conjunction with section 552.101 of the Government Code. Lastly, the system
must withhold the information we have marked under section 552.136 of the Government
Code. The remaining information must be released to the requestor, but any information that
is protected by copyright may only be released in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at (877)
673-6839. Questions concerning the allowable charges for providing public information
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney

General, toll free, at (888) 672-6787.

Sincerely,

=

~ Adam Leiber

Assistant Attorney General
Open Records Division
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