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November 19, 2009

Ms. Laura Garza Jimenez
Nueces County Attomey
901 Leopard, Room 207
Corpus Christi, Texas 78401-3680

0R2009-16505

Dear Ms. Jimenez:

You ask whether certain information is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 361908.

The Nueces County Judge (the "COlIDty") and the Nueces County Attomey (the "COlIDty
attomey") received arequest forinfonnation pertaining to a named deceased individual. You
state the county attomey does have any infonnation responsive to the request for
infOlmation. 1 You claim that the submitted infonnation is excepted fi.-om disclosure lIDder
section 552.103 ofthe Govenunent Code. We have considered the exception you claim and
reviewed the submitted infonnation.

Initially, we note that a pOliion of the submitted infomlation is subj ect to
section 552.022(a)(1) ofthe Govel11ment Code. Section 552.022(a)(1) provides forrequired
public disclosure of"a completed repOli, aUdit, evaluation, or investigation made of, for, or
by a govenllnental body" lIDless the information is expressly confidential under other law or
excepted from disclosure under section 552.108 of the Govenllnent Code. Gov't Code

IThe Act does not require a governmental body to disclose information that did not exist at the time
the request was received, nor does it require a governmental body to prepare new infonnation in response to
a request. Econ. Opportunities Dev. CO/po v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-San
Antonio 1978, writ dism'd); Attol11ey General Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3
(1986),342 at3 (1982), 87 (1975); see also Open Records DecisionNos. 572 at 1(1990),555 at 1-2 (1990),416
at 5 (1984).
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§ 552.022(a)(l). The submitted information includes a completed report made by or for the
county. We note that you do not claim an exception lUlder section 552.108 for the
information that is subject to section 552.022(a)(1). Although you seek to withhold all of
the submitted information under section 552.103 ofthe Govemment Code, that section is a
discretionary exception to disclosure that protects a govemmental body's interests and may
be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govennnental body may waive
Gov't Code § 552.103); Open Records Decision Nos. 665 at 2 n.5 (discretionary exceptions
generally), 542 at 4 (1990) (statutorypredecessor to Gov't Code § 5§2.1 03 could be waived).
As such, section 552.103 is not "other law" that makes information expressly confidential
for the purposes ofsection 552.022. Therefore, the county may not withhold the completed

. report, which we have marked, under section 552.103. As you raise no further exceptions
to disclosure, the marked report must be released.

We next address your claim under section 552.103 of the Government Code for the
information that is not subject to section 552.022. Section 552.1 03 provides in relevant part:

(a) fuformation is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political ·subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involVIng a govemmental bodi or an
officer or employee of a govemmental body is excepted from disclosUre
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication ofthe infonnation.

Gov't Code § 552.103(a), (c). The govemmentalbody has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date that the department received the request for
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no pet.); Heard
v, HoustonPost Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd
n.r.e.); Open Records DecisionNo. 551 at4 (1990). The govemmental body must meet both
prongs of this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a govennnental body must provide tIns
office "concrete evidence showing that the claim that litigation may ensue is more than mere
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conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be determined on a case-by-case basis. Id. In Open Records Decision
No. 638 (1996), this office stated that a governmental body has met its burden of showing
that litigation is reasonably anticipated when it received a notice of claim letter and the
govenunental body represents that the notice of claim letter is in compliance with the
requirements ofthe Texas Tort Claims Act ("TTCA"), Civ. Prac. & Rem. Code, ch. 101, or
3n applicable mlmicipal ordinance.

You state, and provide documentation showing, the county received a notice ofclaim letter
fi.-om the requestor alleging negligence on part of the COlillty. You represent that the notice
ofclaim letter meets the requirements ofthe TTCA. Based on your representations and our
review ofthe submitted documents, we conclude the countyreasonably anticipated litigation
on the date it received the present request for information. We further find the submitted
information relates to the anticipated litigation. Accordingly, the county may generally
withhold the relnaining infonnation pursuant to section 552.103 of the Government Code.

We note, however, that the opposing party in the anticipated litigation may have seen or had
access to some of the information at issue. The purpose of section 552.103 is to enable a
govenunental bodyto protect its position in litigationby forcing parties to obtain infonnation
relating to litigation through discovely procedures. See ORD 551 at 4-5. Thus, if the
opposing Paliyhas seen or had access to infonnation relating to litigation, through discovely
or otherwise, then there is no interest in withholding such infonnation from public disclosure
undersection552.103. See Open Records DecisionNos. 349 (1982), 320 (1982). Therefore,
to the extent that the opposing party in the anticipated litigation has seen or had access to any
portion ofthe remaining infOlmation, such infonnation is not protected by section 552.103
and may not be withheld on that basis. We also note that the applicability ofsection 552.103
ends once the related litigation concludes. See Att011ley General Opinion MW-575 (1982);
Open Records Decision No. 350 (1982).

In summary, the completed report that is subj ect to section 552.022(a)(1) ofthe Government
Code must be released. To the extent that the opposing paliy in the anticipated litigation has
not seen or had access to ally pOliion remaining infonnation, the COUl}ty may withhold that
infonnation under section 552.103.

This letter ruling is limited to the particulal' infOlmation at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding ally other inf011llation or any other circmnstances.

TIns ruling triggers important deadlines regal'ding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation conce11ling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att011ley General's Open Gove11lment Hotline, toll fi.-ee,
at (877) 673-6839. Questions concennng the allowable charges for providing public
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

JU"I\. \.-r LWull
Jennifer Luttrall
Assistant Attomey General
Open Records Division

JL/dls

Ref: ID# 361908

Ene. Submitted documents

c: Requestor
(w/o enclosures)


