ATTORNEY GENERAL OoF TExas
GREG ABBOTT

November 24, 2009

Ms. Karen Stead
Assistant City Attorney
City of Tyler

P.O. Box 2039

Tyler, Texas 75710

OR2009-16718

Dear Ms, Stead:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 362369 (city’s file #s EIX-939499 and HWL-361135).

The City of Tyler (the “city”) received a request for the complete personnel file of a named
city police department officer, including any complaints and disciplinary action related to the
named officer." You state information regarding the requested complaints or disciplinary
actions does not exist.> You also state you will release some information to the requestor.
You claim the remaining requested information is excepted from disclosure under
sections 552.101, 552.102, 552.114, 552.115, 552.117, 552.119, and 552.130 of the

"You inform us that the requestor contacted the city to clarify her request. See Gov’t Code
§ 552.222(b) (governmental body may communicate with requestor for purpose of clarifying or narrowing
request for information). We also not the requestor has agreed to the redaction of driver’s license numbers,
license plate numbers, vehicle identification numbers, and social security numbers. Accordingly, any of this
information within the submitted documents is not responsive to the present request. The city need not release
non-responsive information, and we do not address such information in this ruling.

’The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990).
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Government Code.> We have considered the exceptions you claim and reviewed the
submitted representative sample of information.*

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, including section 6103(a) of title 26 of the United States Code. Section 6103(a)
renders tax return information confidential. Attorney General Opinion H-1274 (1978) (tax
returns); Open Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms).
Section 6103(b) defines the term “return information™ as a taxpayer’s “identity, the nature,
source, or amount of his income[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993
F.2d 1111 (4th Cir. 1993). Thus, the city must withhold the submitted W-2 and W-4 forms
we have marked pursuant to section 552.101 of the Government Code in conjunction with
section 6103(a) of title 26 of the United States Code.

Next, you indicate that the submitted information contains I-9 forms that are' confidential
under section 552.101 of the Government Code in conjunction with federal law.
Section 1324a of title 8 of the United States Code provides that an Eniployment Eligibility
Verification Form I-9 “may not be used for purposes other than for enforcement of this
chapter” and for enforcement of other federal statutes governing crime and criminal
investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). However, after
reviewing the submitted information, we find that it does not contain an I-9 form.
Accordingly, we conclude that the city may not withhold any portion of the submitted -
information under section 552.101 of the Government Code in conjunction with
.section 1324a of'title 8 of the United States Code.

Next, you raise section 552.101 in conjunction with the federal Health Insurance Portability
and Accountability Act of 1996 (“HIPAA”), 42 U.S.C. §§ 1320d-1320d-8. At the direction
of Congress, the Secretary of Health and Human Services (“HHS”) promulgated regulations

3Although you initially raised section 552.108 of the Government Code, you have not submitted
arguments explaining how this exception applies to the submitted information. Therefore, we presume that you
have withdrawn this exception. See Gov’t Code §§ 552.301, 552.302. Also, although you also raise section
552.1175, the proper exception in this instance is section 552.117, because the city holds the submitted officer’s
information in an employment context. '

“We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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setting privacy standards for medical records, which HHS issued as the Federal Standards
for Privacy of Individually Identifiable Health Information. See Health Insurance Portability
and Accountability Act 0f1996,42 U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory
note); Standards for Privacy of Individually Identifiable Health Information, 45 C.F.R.
. Pts. 160, 164 (“Privacy Rule”); see also Attorney General Opinion JC-0508 at 2 (2002).
These standards govern the releasability of protected health information by a covered entity.
See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity may not use or disclose
protected health information, excepted as provided by parts 160 and 164 of the Code of
Federal Regulations. See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health information
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements of such law. See id. § 164.512(a)(1). We
further noted that the Act “is a mandate in Texas law that compels Texas governmental
bodies to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep’t of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App .— Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make confidential information that is subject to disclosure under
the Act, the city may withhold protected health information from the public only if the
information is confidential under other law or an exception in subchapter C of the Act
applies.

Section 552.101 of the Government Code also encompasses section 143.089 of the Local
Government Code. You state that the city is a civil service city under chapter 143 of the
Local Government Code. Section 143.089 contemplates two different types of personnel
files: a police officer’s civil service file that the civil service director is required to maintain,
- and an internal file that the police department may maintain for its own use. See Local Gov’t
Code § 143.089(a), (g). In cases in which a police department investigates a police officer’s
misconduct and takes disciplinary action against an officer,’ it is required by
section 143.089(a)(2) to place all investigatory records relating to the investigation and
subsequent disciplinary action in the police officer’s civil service file maintained under
section 143.089(a), which is generally subject to public release. Abbott v. City of Corpus
Christi, 109 S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). However,
section 143.089(c) states that a document relating to alleged misconduct or disciplinary

. °Chapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See Local Gov’t Code §§ 143.051-143.055.
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action against an officer must be removed from the officer’s civil service file if it is found
that the disciplinary action was taken without just cause. See Local Gov’t Code
§ 143.089(c). Information removed from the civil service file may then be placed in a police
department’s internal file maintained pursuant to section 143.089(g). This information is
confidential and must not be released. City of San Antonio v. Texas Attorney Gen., 851
- 8.W.2d 946, 949 (Tex. App.—Austin 1993, writ denied).

In this instance, you inform us that a portion of the remaining information is contained in the
city police department’s internal personnel file of the named officer and that this information
is maintained under section 143.089(g). Based on your representations, we agree that the .
information at issue is confidential under section 143.089(g) of the Local Government Code
and must be withheld under section 552.101 of the Government Code.

Section 552.101 of the Government Code also encompasses the Medical Practice Act (the
“MPA”), subtitle B of title 3 of the Occupations Code. Section 159.002 of the MPA
provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). Information that is subject to the MPA includes both medical
records and information obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983), 343 (1982). Medical records may only be released in accordance with the MPA. See
Open Records Decision No. 598 (1991). Upon review, we find that no portion of the
remaining information constitutes a medical record, and it may not be withheld on the basis
of the MPA. '

Section 552.101 of the Government Code also encompasses section 1703.306(a) of the
Occupations Code, which provides “[a] polygraph examiner, trainee, or employee of a
polygraph examiner, or a person for whom a polygraph examination is conducted or an
employee of the person, may not disclose information acquired from a polygraph
examination to another person[.]” Occ. Code § 1703.306(a). Upon review, we find that no
portion of the remaining information relates to a polygraph examination. Consequently, the
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city maynot withhold any of the remaining information under section 552. 101in conjunction

- with section 1703.306 of the Occupations Code.

Section 552.101 also encompasses section 58.007 of the Family Code, which makes
confidential juvenile law enforcement records relating to delinquent conduct or conduct
indicating a need for supervision that occurred on or after September 1, 1997.
Section 58.007 provides in pertinent part:

Except as provided by Subsection (d), law enforcement records and files

concerning a child and information stored, by electronic means or otherwise,

concerning the child from which a record or file could be generated may not
- be disclosed to the public and shall be:

Dif maintained on paper or microfilm, kept separate from adult files
and records; :

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). Upon review, we find that none of the remaining information
consists of juvenile law enforcement records for purposes of section 58.007; therefore, none
of the remaining information is confidential under section 58.007(c) of the Family Code.
Accordingly, no portion of the submitted information may be withheld under section 552.101
of the Government Code on that ground.

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that state
agencies obtain from the federal government or other states. Open Records Decision No. 565
(1990). The federal regulations allow each state to follow its individual law with respect to
CHRI it generates. Id. Section 411.083 ofthe Government Code deems confidential CHRI
that the Department of Public Safety (“DPS”) maintains, except that the DPS may
disseminate this information in accordance with chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
only release CHRI to another criminal justice agency for a criminal justice purpose. Id.
§411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from the DPS or another criminal justice agency; however, those entities may
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not release CHRI except as provided by chapter 411. See generallyid. §§ 411.090-411.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. - Upon review, -we determine that no portion of the
remaining information constitutes CHRI generated by either the TCIC or NCIC database.
Therefore, no portion of the remaining information is confidential under chapter 411, and
none of it may be withheld under section 552.101 on that basis.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information that (1) contains highly intimate or embarrassing facts, the
publication of which would be highly objectionable to a reasonable person, and (2) is not of
legitimate concern to the public. See Industrial Found. v. Texas Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). This office has found
financial information relating only to an individual ordinarily satisfies the first requirement

of the test for common-law privacy, but there is a legitimate public interest in the essential -

facts about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 (1992) (finding personal financial information to include
designation of beneficiary of .employee’s retirement benefits and optional insurance
coverage; choice of particular insurance carrier; direct deposit authorization; and forms
allowing employee to allocate pretax compensation to group insurance, health care, or
dependent care), 545 at 4 (1990) (attorney general has found kinds of financial information
not excepted from public disclosure by common-law privacy to generally be those regarding
receipt of governmental funds or debts owed to governmental entities). Upon review of the
remaining information, we find portions of it are highly intimate and embarrassing and not
of legitimate public interest. Accordingly, the city must withhold the information we have
marked under section 552.101 in conjunction with common-law privacy.

‘Next, you claim the submitted academic transcript is excepted from disclosure pursuant to
section 552.102(b) of the Government Code. Section 552.102(b) states:

a transcript from an institution of higher education maintained in the
personnel file of a professional public school employee, except that this
section does not exempt from disclosure the degree obtained or the
curriculum on a transcript in the personnel file of the employee.

Gov’t Code § 552.102(b). However, section 552.102(b) of the Government Code is
applicable only to a transcript of a professional public school employee. Thus,
section 552.102(b) is not applicable to the submitted transcript of a peace officer and the
information at issue may not be withheld under this exception.

You also seek to withhold the submitted transcript under section 552.114 of the Government |

Code, which excepts from disclosure student records “at an educational institution funded
wholly or partly by state revenue.” Id. § 552.114(a). The Family Educational Rights and
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Privacy Act (“FERPA”), 20 U.S.C. § 1232(a), governs the availability of student records held
by educational institutions or agencies receiving federal funds. These provisions only apply
to student records in the custody of educational institutions and to records directly transferred
from the educational institution to the third party. 34 C.F.R. § 99.33(a)(2). The city, which
maintains the information at issue, is not an educational institution. See Open Records
Decision No. 309 at 3 (1983) (City of Fort Worth is not an “educational agency” within
FERPA). You do not assert, nor does it appear from our review, that the city received these
documents directly from the educational institution at issue; therefore, the city has not
established that section 552.114 and FERPA are applicable to the information at issue, a.nd
the city may not withhold the information on those grounds.

Next, you raise section 552.115 of the Government Code for a portion of the remaining
information. Section 552.115 excepts from disclosure “[a] birth or death record maintained
by the bureau of vital statistics of the Texas Department of Health or a local registration
official[.]” Gov’t Code § 552.115(a). Section 552.115 is applicable only to information
maintained by the bureau of vital statistics or local registration officials. See Open Records
Decision No. 338 (1982) (finding that statutory predecessor to section 552.115 excepted only
those birth and death records which are maintained by the bureau of vital statistics and local
registration officials). Because section 552.115 does not apply to information held by the
city, the submitted birth certificate may not be withheld on this basis.

Section 552.117(a)(2) excepts from disclosure the current and former home addresses and
telephone numbers, social security numbers, and family member information regarding a
peace officer regardless of whether the officer requested confidentiality under
section 552.024 or 552.1175 of the Government Code.® Gov’t Code § 552.117(a)(2).
Accordingly, the city must withhold the information we have marked pursuant to
section 552.117(a)(2).

Next, you claim the officer’s photograph in the remaining information is excepted from
disclosure under section 552.119 of the Government Code, which provides the following:

(a) A photograph that depicts a peace officer as defined by Article 2.12, Code

+ of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

SPeace officer” is defined by Article 2.12 of the Texas Code of Criminal Procedure.
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(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Id. § 552.119. Under section 552.119, a governmental body must demonstrate, if the

documents do not demonstrate on their face, that release of the photograph would endanger

. the life or physical safety of a peace officer. After review of your arguments, we find you

“have not demonstrated, and it is not apparent from our review of the submitted information,
that release of the photograph at issue would endanger the life or physical safety of the peace
officer depicted; therefore, the city may not withhold the photograph of the officer pursuant
to section 552.119 of the Government Code.

We note that some of the remaining information may protected from disclosure under
sections'552.136 and- 552.140 of the Government Code.” Section 552.136 states that
“[n]othwithstanding any other provision of this chapter, a credit card, debit card, charge card,
or access device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Id. § 552.136(b); see id. § 552.136(a) (defining “access device”).
Accordingly, the city must withhold the account number we have marked under
section 552.136 of the Government Code.

The remaining information also contains a DD-214 military discharge form. Section 552.140
of the Government Code provides that a military veteran’s DD-214 form or other military
discharge record that is first recorded with or that otherwise first comes into the possession
of a governmental body on or after September 1, 2003, is confidential for a period of
seventy-five years and may be disclosed only in accordance with section 552.140 or a court
order. See id. § 552.140(a), (b). You do not inform us when the city came into possession
of the submitted DD-214 form. Therefore, if the submitted DD-214 form came into the
possession of the city on or after September 1, 2003, the city must withhold this form in its
entirety under section 552.140. Conversely, if the city received the form before
September 1, 2003, the city may not withhold the form pursuant to section 552.140.

In'summary, the city must withhold the following under section 552.101 of the Government
Code: 1) the W-2 and W-4 forms we have marked in conjunction with federal law; 2) the
information you have identified in conjunction with section 143.089(g) of the Local
Government Code; and 3) the information we have marked in conjunction with common-law

"The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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privacy. The city also must withhold the information we have marked pursuant to
sections 552.117(a)(2) and 552.136 of the Government Code. The city must withhold the
submitted DD-214 form under section 552.140, but only if the city first received this form
before September 1, 2003. The remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll- free,
at (877) 673-6839.. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

AY

Amy L.S. Shipp

Assistant Attorney General
Open Records Division
ALS/H]

Ref: ID#362369

Enc. Submitted documents

cc: Requestor
(w/o enclosures)




