ATTORNEY GENERAL OF TExAS
GREG ABBOTT

December 7, 2009

Mr. C. Patrick Phillips

Assistant City Attorney

~ City of Fort Worth

1000 Throckmorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2009-17282

Dear Mr. Phillips:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 363361 (City of Fort Worth Public Information Request No. 5756-09).

The Fort Worth Police Department (the “department”) received a request for all 9-1-1 calls,
police reports, and incident reports pertaining to five named individuals for a specified time
~ frame. You state you are releasing some information to the requestor. You claim that the

submitted information is excepted from disclosure under section 552.101 of the Government
Code. Wehave considered the exception you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. ndus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be demonstrated. /d. at 681-82. A compilation of an
individual’s criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf. United States Dep’t of Justice v.
Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when considering
prong regarding individual’s privacy interest, court recognized distinction between public
records found in courthouse files and local police stations and compiled summary of
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information and noted that individual has significant privacy interest in compilation of one’s
criminal history). Furthermore, we find that a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. The present request requires the
department to compile unspecified law enforcement records concerning the individuals at
issue. Therefore, to the extent the department maintains law enforcement records depicting
the named individuals as a suspect, arrestee, or criminal defendant, the department must
withhold such information under section 552.101 in conjunction with common-law privacy.
We note, however, that you have submitted information which does not identify any of the
named individuals as a suspect, arrestee, or criminal defendant. ‘

Section 552.101 also encompasses section 772.218 of the Health and Safety Code.
Chapter 772 of the Health and Safety Code authorizes the development of local emergency
communication districts. Sections 772.118, 772.218, and 772.318 of the Health and Safety
Code are applicable to emergency 9-1-1 districts established in accordance with chapter 772.
See Open Records Decision No. 649 (1996). These sections make the originating
telephone numbers and addresses of 9-1-1 callers furnished by a service supplier
confidential. Id. at 2. Section 772.218 applies to an emergency commumcatlon dlstnct for
“a county with a population of more than 860,000.

You state that the City of Fort Worth is part of an emergency communication district
established under section 772.218. Therefore, to the extent the originating address and
telephone number of the 9-1-1 caller you have marked, in addition to the telephone number
we have marked, were supplied by a 9-1-1 service supplier, this information is confidential
under section 772.318 of the Health and Safety Code and must be withheld from disclosure
under section 552.101 of the Government Code; however, if this information was not
provided by a 9-1-1 service supplier to the emergency communication district, this
information may not be withheld under section 552.101 of the Government Code in
conjunction with section 772.318 of the Health and Safety Code.

Section 552.101 of the Government Code also encompasses section 418.182 of the Texas
Homeland Security Act (the “HSA™), chapter 418 of the Government Code. Section418. 182
provides:

(a) Except as provided by Subsections (b) and (c), information, including
access codes and passwords, in the possession of a governmental entity that
relates to the specifications, operating procedures, or location of a security
system used to protect public or private property from an act of terrorism or
related criminal activity is confidential.

Id. § 418.182. The fact that information may be related to a governmental body’s security
concerns does not make such information per se confidential under the HSA. See Open
Records Decision No. 649 at 3 (1996) (language of confidentiality provision controls scope
of its protection). Furthermore, the mere recitation by a governmental body of a statute’s
key terms is not sufficient to demonstrate the applicability of a claimed provision. As with
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any exception to disclosure, a governmental body asserting one of the confidentiality
provisions of the HSA must adequately explain how the responsive records fall within the
scope of the claimed provision. See Gov’t Code § 552.301(e)(1)(A) (governmental body
must explain how claimed exception to disclosure applies).

You state the information at issue contains gate codes which allow entry into the secured Air -
Operations Area of Fort Worth Spinks Airport. You also state that the airport’s code-
protected gates are critical elements to the security of the airport designed to protect public
and private property from acts of terrorism and other criminal activity. Upon review, we
determine that the information you have marked relates to the specifications, operating
procedures, or location of a security system used to protect public or private property from
an act of terrorism or related criminal activity. Accordingly, the department must withhold
the information you have marked under section 552.101 of the Government Code in
conjunction with section 418.182 of the Government Code.

Finally, we note that portions of the information you have submitted consists of audio
recordings. A portion of the submitted audio recording is excepted from disclosure under
section 552.130 of the Government Code, which provides that information relating fo a
motor vehicle operator’s license, driver’s license, motor vehicle title, or registration issued
by a Texas agency is excepted from public release. Gov’t Code § 552.130(a)(1), (2). The
department must withhold the license plate number, which we have identified, in the
submitted recording under section 552.130. :

In summary, any information maintained by the department that depicts any of the named
individuals as a suspect, arrested person, or criminal defendant must be withheld from
disclosure under section 552.101 of the Government Code in conjunction with common-law
privacy. To the extent the originating address and telephone number of the 9-1-1 caller you
have marked, in addition to the telephone number we have marked, were supplied by a 9-1-1
service supplier, the department must withhold this information under section 552.101 of
the Government Code in conjunction with section 772.318 of the Health and Safety Code.
The department must withhold the information you have marked under section 552.101 of
the Government Code in conjunction with section 418.182 of the Government Code. The
department must withhold the license plate number, which we have identified, in the
submitted audio recording under section 552.130 of the Government Code. The remaining
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Nneka Kanu

Assistant Attorney General
Open Records Division
NK/eb

Ref: ID# 363361 -

Enc. Submitted documents

cc:  Requestor
(w/o enclosures)




