ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 10, 2009

Ms. Ylise Janssen

Senior School Law Attorney
Austin Independent School District
1111 West Sixth Street

Austin, Texas 78703-5338

OR2009-17462

Dear Ms. Janssen:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 363893.

The Austin Independent School District (the “district”) received a request for any
correspondence from a named individual to the district pertaining to anamed employee. You
claim the submitted information is excepted from disclosure under sections 552.101,
552.107, and 552.137 of the Government Code. We have considered the excep’uons you
claim and reviewed the submitted information.

Initially, we note the United States Department of Education Family Policy Compliance
Office (the “DOE”) has informed this office that the Family Educational Rights and Privacy
Act (“FERPA”),20U.S.C. § 1232g(a), does not permit state and local educational authorities
to disclose to this office, without parental consent, unredacted, personally identifiable
information contained in education records for the purpose of our review in the open records
ruling process under the Act.! Consequently, state and local educational authorities that
receive a request for education records from a member of the public under the Act must not
submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information”). The submitted information contains unredacted

, 'A copy of this letter may be found on the Office of the Attorney General’s Webs1te
http /Iwww.oag.state.tx.us/open/20060725usdoe.pdf.
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education records. Because our office is prohibited from reviewing these records to
determine whether appropriate redactions under FERPA have been made, we will not address
the applicability of FERPA to any of the submitted records. Such determinations under
FERPA must be made by the educational authority in possession of such records.> We will,
however, address the applicability of the claimed exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes. You
raise section 552.101 in conjunction with section 85.007 of the Family Code, which
provides:

(a) On request by a person protected by an order or member of the family or
household of a person protected by an order, the court may exclude from a
protective order the address and telephone number of:

(1) a person protected by the order, in which case the order shall state
the county in which the person resides;

(2) the place of employment or business of a person protected by the
order; or

(3) the child-care facility or school a child protected by the order
attends or in which the child resides. ' ’

(b) On granting a request for confidentiality under this section, the court shall
order the clerk to:

(1) strike the information described by Subsection (a) from the public
records of the court; and .

(2) maintain a confidential record of the information for use only by
the court.

Fam. Code § 85.007. Section 85.007 applies only to a court and its records. See id. The
information at issue in this instance consists of an e-mail, a letter, and a protective order that
were submitted to the district by an individual and that now are maintained by the district.
Accordingly, we find section 85.007 is not applicable to the submitted information, and no
portion of the information may be withheld on that basis.

?In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.




Ms. Ylise Janssen - Page 3

Next, the district claims section 552.107(2) of the Government Code excepts the submitted
information from public disclosure. Section 552.107(2) provides information is excepted .
from disclosure if “a court by order has prohibited disclosure of the information.” Gov’t
Code § 552.107(2). The submitted documents include a protective order that has been filed
with a court. Thus, the protective order is subject to section 552.022(a)(17), which provides
that information that is also contained in a public court record is public information and not
excepted from disclosure unless it is expressly confidential under other law. Id.
§ 552.022(a)(17). Section 552.022 further provides:

(b) A court in this state may not order a governmental body or an officer for
public information to withhold from public inspection any category of public
information described by Subsection (a) or to not produce the category of
public information for inspection or duplication, unless the category of
information is expressly made confidential under other law.

Id. § 552.022(b). ‘Because section 552.022(b) prohibits a court from ordering the
withholding of documents subject to section 552.022(a)(17), we conclude the district may
not withhold the protective order based on section 552.107(2). In any event, we note the
protected information has been removed from the submitted protective order. You also claim
the submitted e-mail and letter should be withheld under section 552.107(2) “as they contain -
information the court designated and struck from public court records.” The submitted
protective order only pertains to information within the order. It does not pertain to this same
information in other documents. Accordingly, we conclude you have not established the
protective order prohibits the release by the district of any of the information contained in
the e-mail and letter. Therefore, the submitted e-mail and letter are not excepted from
dlsclosure under section 552.107(2) of the Government Code.

We note the submitted documents contain information subject to section 552.117 of the
Government Code.® Section 552.117(a)(1) of the Government Code excepts from disclosure
the home addresses and telephone numbers, social security numbers, and family member
information of current or former officials or employees of a governmental body who request
this information be kept confidential under section 552.024 of the Government Code. See
id. §§ 552.117(a)(1), .024. Whether a particular piece of information is protected by
section 552.117 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). The district may only withhold information under
section 552.117(a)(1) on behalf of former or current employees who have made a request for
confidentiality under section 552.024 prior to the date on which the request for information
was made. Inthis instance, we have marked the information within the submitted documents
that is generally subject to section 552.117(a)(1). You do not inform this office the district
employee whose information we have marked elected to keep her personal information

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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confidential before the district received the instant request for information. We must
therefore rule conditionally. If the employee whose personal information we have marked
timely elected to withhold her personal information under section 552.024, this marked
information must be withheld under section 552.117(a)(1). If the employee did not timely
elect confidentiality, the marked information may not be withheld under
section 552.117(a)(1).

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail addresses we have marked are not of a type specifically excluded by
section 552.137(c). The district informs us that it has not received consent to release the e-
mail addresses at issue. Therefore, the district must withhold the e-mail addresses we have
marked under section 552.137 of the Government Code.

In summary, to the extent that the employee at issue made a timely election under
section 552.024 ofthe Government Code, the district must withhold the information we have
marked under section 552.117(a)(1) of the Government Code. The district must withhold
the e-mail addresses we have marked under section 552.137 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
-or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Tamara H. Holland
Assistant Attorney General
Open Records Division
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