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ATTORNEY ;GENERAL OF TEXAS

GREG ABBOTT

December 14, 2009

Mr. Brandon Cook
Legal Assistant

.City of Galveston
City Attorney's OfTice
P.O. Box 779
Galveston, Texas 77553-0779

OR2009-17623

Dear Mr. Cook:

You ask whet.her celiain i.nfonnation is subject to required -public disclosure under the
Public Infol111ation Act (the "Act"),. chapter 552 ofthe Govenn11ent-Code. Yourrequestwas
assigned rD# 364234 (ORR 09-446). .

The City of Galveston (the "city") received a request for infOlmationrelated·tothe "buyout
program" for four specified addresses. You inform us that the city has released some
responsive information. Although the city raises no exceptions against disclosure ofthe
submitted infonnation, you explain that this info1111ation may contain third parties'
proprietary information subj ect to exception under the Act. Accordingly, youhave notified
four third parties ofthis request for inf011118tion and oftheirright to submit arguments to this
office as to why the submitted infol111ation should not ·be released. See Gov't 'Code
§ 552.305(d); Open Records Decision No. -542 (1990) (statutory ·predecessor to
section 552.305 permitted governmentfllbody to rely on interested third -Party to raise and
explain applicability of exception to disdosure under celiain circumstances). We have
reviewed the submitted information and considered comments received from one ofihe
notified third pmties.

Initially, we note that, pursuant to section S52.30I(b) of the cOovemment:Code, a
governmental body must ask ·for a decision f}'om this office and state the exceptions that
apply within ten business days of receiving the written request. YouinfOl111 us that the city
received the request tClr infl,rmation on Septeniber 22, 2009; however, your request for a
ruling from this office is postmarked October 7, 2009. See Gov't Code § 552.308
(describing rules for calculating submission elates of documents sent via first class United
States mail, common or cantTact carTier, or interagency mail). Cons~quent~y, we find you
have failed to Gomply \);/ith the requil:ements of section 552.301,
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Pursuant to section 552.302 of the Govemment Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the requested information is public anclmust be released; the governmental body can
overcome this presumption i only by demonstrating a compelling reason to withhold
the inforn1ation from disclosure. See id. § 552.302; City of Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.-FOli Worth 2005, no pet.); Hancockv. State Bd. oIIns., 797
S.W.2d 379, 38J (Tex. App.--Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). A compel1ing reason generally exists when third-pmiy interests are at stake
or when infoD11ation is confidential under other law. Open Records Decision No. 150
(1977). Accordingly, we w~l1 consider whether the interests of the notified third parties
-provide a compelling reason to withhold any portion of the submitted information.

We next note that an interested third pa1iy is allowed ten business days afterthe date of its
receipt ofthe govemmentafbody'snotice to submit itsreasons, ifany, as to why information
relatingtothat party should not be released. See Gov't Code § 552.305(d)(2)(B). As <.:>fthe
date of this decision, we have not received any correspondence from three of the notified
third-parties. Thus, none of these third parties has demonstrated that it has a protected
proprietary interest in any of t.he submitted information. See id. § 552.11 O(a)-(b); Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure ofcommercia1 or financial
infOlmation, party must show by specific factual evidence, -not .conClusory or generalized
a.llegations, that release of requested information would cause that party substantial
competitive ha1m), 552 at 5 (1990) (party must establishprimafacie case that information
is trade secret), 542 at 3 (1990). Therefore, the city may110t withhold any of the submitted
infol'mation on the basis of any proprietary interest these three third parties may have in it.
The fOUlih notified third party has submitted comments and argues that information-related
-to her pl:opeliy is excepted from disclosure under federal law and sections :552.105
and 552.11 0 ofthe Government Code.

We next note that some of the submitted information consists of completed property
appraisalTepOlismade forthe city. Thesereports are subject to section552.022(a)(1 ) ofthe
Govemment:Code, which provides that

[t]he following categories of infonnation are public infOlmation and not
excepted from required disclosure under this chapterunlessth~y are expressly
confidential under other law: .

. (1) a completed repOli,audit,eva1uation, or investigation made of, ­
for, or qy a governmentaJ body, except as provided by Section
552.1 08[.]
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Gov't Code §552.022(a)(1). Accordingly, the citymaywithholdthe infonnation subject to
section 552.022(a)(1) only if it is "expressly confidential under other 1aw[.]" Although the
third patty raises section 552.105 of the Govenunent Code,this section is a discretionary
exception to disclosure that protects a govennnental body's interests, and may be waived.
See Open Records Decision Nos. 665 at 2n.5 (2000) (discretionary exceptions
generally), 564 (1990) (statutorypredecessor to section 552.l 05 subject to waiver). As such,
section 552.1 05 is not "other law" that makes infonnationconfidential for the purposes of
section 552.022. Therefore, the citymaynotwithho1d the third party's appraisalreportunder
section "552.105. Because the Privacy Act of 1974, section 552a of Title "5 of the United
States Code, and section 552.110(b) of the Govenunent Code can make information
confidential, we will consider the third pmty's arguments under these statutes for her
inf01111ation subject to section 552.022(a)(1). We will also consider all ofthe third 'party's
arguments against disclosure of her remaining infonnation at issue, which is 110t subj ect to
section 552.022(a)(1).

, Thethird pmty argues that her infonnation is excepted from disclosure under the PrivacyAct
of 1974 because the referenced "buyout program" is directed 'bTthe Federal .Emergency
Management Agency. However, the Privacy Act of 1974 applies only when a covered
-federal agency receives a request for the infonnation; it does not apply when a state or local
gove111mental bodyreceives arequest for the information.. See 6 U. S;C. § 133(a)(1 ); see also
Att0111eyGeneral Opinion MW-95 (1979) (federal Privacy Act of1974 does not .app1y to
records held by state or local governmental bodies in Texas). Therefore, in this instance,
none ofthe submitted infonnatiol1 is excepted from disclosure underthe federal Privacy Act
of1974. .

Wenextconsider the third party's arguments under section:552.1 05forherinformation that
isnot subject to sectiori552.022(a)(l). Section552.105 excepts from disclosure information
relatingto

(J ) the location ofreal or personal -property for a -public -purpose-prior to
public announcement of the project; or

(2) appraisals or pm'chase price of real or 'personal property for a 'public
pUl-pose prior to the'fonmilaward of contracts 'for theproperty.

Gov't Code § 552.1 05. We note that section :552.1 05 is a discretionary .exception that
protects only the interests of a governmental body, as distinguishedfrom exceptionsthat are
intended to protecUheinterests ofthird parties. See Open Records Decision Nos. 564 at 2
(1990) (statut01:y predecessor to section552.1 05 designed to protect governmental body' s
planning and negotiating position with respect to particular transactions), 357 .at .3
(1982), 310 at 2 (l982) (statutOly predecessor to section 552.105 protects information
relating to the location, appraisals, and purchase price of property to be purchased by
govemmental body for public purpose); see also ORD 522. As the city does not raise
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section 552.105, we find this section does not apply to any ofthe submitted information.· See
ORD 564 (governmental body may waive statutory predecessor to section 552.105).

Section 552.11 O(b) of the Govemment Code protects the proprietary interests of private
parties with respect to "[c]ommercial or financial infOlmation for which it is demons~rated

based on specific factual evidence that disclosure would cause substantial competitive hann
to the person fi'om whom the info1111ation was obtained." Gov't Code § 552.110(b).
Section 552.11 O(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, that substantial competitive injury would likely result from release
ofthe inforn1ation at issue. See ORD 661 at 5-6 (business enterprise must show by specific
factual evidence that release of infonnation would cause it substantial competitive harm).
After reviewing the submitted infonnation and the third party's arguments, we conclude that
the third party has made only conclusory allegations that release ofthe submitted information
would cause her substantial competitive injury and has provided no specific factual or
evidentiary showing to suppOli such allegations. Thus, we find that she has failed to
establishthe applicability ofsection 552.11 O(b) to any portion ofthe submitted information.
Accordingly, the city may not withhold any portion of the submitted information under
section 552.110(b).

As no further exceptions .against disclosure are raised, the city must release the submitted
infonnation.

This letter ruling is limited to the particular information at issue in this request and limited
'to the facts as presented to us; therefore, this ruling must not be relied upon as a previous.
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
gove111111ental body and ofthe requestor.. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.phQ;
or call the Office of the Attomey General's Open Government ,Hotline, toll -free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rliles Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

II
Ryan T. ltchell
Assistant Attorney General
Open Records Division
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Ref: ID# 364234

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

c: Ms. Carol M. Severance
P.O. Box 370205
San Diego, California 92137
(w/o enclosures)

Mr. Gary &Teri McGregor
5129 Oak Court
Dickinson, Texas 77539
(w/o enclosures)

Ms. Holly J Jones & Kris B. Hall
3762 Nottingham Street
Houston, Texas 77005

'(w/o enclosures)

Mr. LatTy L. & Cynthia Bishop
Mr. George H & Deborah Clark
~P.O. Box 38789
Colorado Springs, Colorado 80937 .
(w/o enclosures)


