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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December] 4,2009

Ms. Maria Miller
Public Information Officer
Dallas County Community College District
1601 South Lamar, Suite 208
Dallas, Texas 75215-1816

0R2009-17651

Dear Ms. Miller:

You ask whether certain inf01111ation is subj ect to required public disclosure under the
Public Infol111ationAct (the "Act"), chapter 552 ofthe Govenm1ent Code. Your request was
assigned ID#364139.

The Dallas County Community College District (the "district") received a request for all
responses submitted for request for proposal numbers "11542 Student Outcomes & Currie
Eval 0309" and "11507 Student Tracking System DW." Although the district talces no
position with respect to the public availability ofthesubmitted bid proposals, you state their
release may implicate the proprietary interests of Centrieva Corporation ("Centrieva") ,
Engineerica Systems, Inc. ("ESI"), Hyland Soft\vare, Inc. ("HSI"), Instructional Design.
Solutions, LLC ("IDS"), Nuventive, Rapid Insight, Inc. ("RII"), Sync1n'onous Solutions, Inc.
("SSI"), Tas1cStream, Think Education Solutions, LLC ("TES"), TK.20 Inc. ("TK20"), and
Zogo Teclmologies, LLC ("Zogo"). Accordingly, you state the district notified these
companies ofthe request and of each company's right to submit arguments to this office as
to why the submitted bid proposals should not be released. See Gov't Code § 552.305(d);
see also Open Records Decision No. 542 (1990) (determining statutory predecessor to
section 552.305 lJermits governmental body to rely on interested third party to raise and
explain the applicability of exception to disclose under Act in certain circumstances). We
have received comments from Centrieva, IDS, Nuventive, TaskStream, and TES. We have
considered the submitted arguments and reviewed the submitted infol111ation.
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An interested third party is allowed ten business days after the elate of its receipt of the
governmental body's notice under section 552.3 05(cl) to submit its reasons, if any, as to why
infol1nation relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As ofthe date of this letter, we have not received comments from ESI,
I-lSI, RIl, SSI, TK20, or Zogo explaining why their submitted proposals should not be
released. Therefore, we have no basis to conclude ESI, HSI, RIl, SSI, TK20, and Zogo have

_protected proprietary interests in their submitted information. See id. § 552.110; Open
Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or financial
information, party must show by specific factual evidence, not conclusory or generalized
allegations, that release of requested information would cause that party substantial
competitive harm), 552 at'5 (1990) (pai-ty must establish prima facie case that information
is trade secret), 542 at 3. Consequently, the district may n6t withhold ESI's, HSI's, RIl's,
SSI's, TK20's, or Zogo's submitted proposals on the basis ofany proprietary interests these
companies may have in the infol111ation,

IDS and Nuventive assert their proposals are confidential because they specificaIIy labeled
the proposals as proprietary and confidential prior to submitting the infonnation to the
district. Infonnation is not confidential under the Act, !lowever, simply because the party
that submits the infonnatioll anticipates orrequests it be kept confidential. See Indus. FDune!.
v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 (Tex. 1976). In other words, a
governmental body cannot overrule or repeal provisions ofthe Act through an agreement or
contract. See Attomey General Opinion JM-672 (1987); Open Records Decision Nos. 541
at 3 (1990) ("[T]he obligations of a govenllllental body under [the Act] cannot be
compromised simply by its decision to enter into a contract."), 203 at 1 (1978) (mere
expectation ofconfidentiality byperson supplying infol111ation does not satisfyrequirements
ofstatutorypredecessor to section 552.11 0 ofthe Govel111l1ent Code). Consequently, unless
IDS's and Nuventive's proposals come within an exception to disclosure, they must be
released, notwithstanding any expectation or agreement to the contrary.

IDS claims its submitted bid proposal is subj ect to section 552.101 ofthe Goven1111ent Code,
which excepts from disclosure "infonllation considered to be confidential by law, either
constitutional, statutory, or byjudicial decision." Gov't Code § 552.101. However, IDS has
not directed our attention to any law, nor are we aware of any law, that makes IDS's
submitted proposal confidential. See, e.g., Open Records Decision Nos. 611 at 1 (1992)
(common-law privacy), 600 at4 (1992) (constitutionalprivacY),478 at2 (1987) (statutory
confidentiality). Therefore, the district may not withhold IDS's bid proposal under
section 552.101 of the GovenllnentCode.

Nuventive asserts its infonnation and TES asserts portions of its information are excepted
£i'om disclosure pursuant to section 552.104 of the Govenllllent Code, which excepts from
disclosure "infonnation that, if released, would give advantage to a competitor or bidder."
Gov'tCode § 552.10.4. Section 552.1 04; however, is a discretiona1y exception that protects
only the interests ofa goven1111entaJ body, as distinguished from exceptions that are intended
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to protect the interests of third parties. See Open Records Decision Nos. 592 (199])
(statutory predecessor to section 552.] 04 designed to protect interests of governmental body
il1 competitive situation, and not interests of private parties submitting information to
government), 522 (1989) (discretionary exceptions in general). As the district does not seek
to withhold any information pursuant to this exception, we find section 552.104 is not
applicable to Nuventive's and TES's information. See ORD 592 (governmental body may
waive section 552.] 04).

TES also asserts portions of its information are excepted from disclosure under
sections .552.128 and 552.139 of the Government Code. Section 552.128 excepts from
required public disclosure "[iJnfol1nation submitted by a potential vendor or contractor to a
governmental body in cOlmection with al1 application for certification as a historically
underutilized or disadvantaged business under a local, state, or federal certification
program[.]" Gov't Code § 552.128(a). Section 552.139 excepts from required public
disclosure infol1nation related to computer network security, design, operation, defense, or
vulnerability. leZ. § 552.139. TES has not provided any arguments explaining how these
exceptions apply to its information. Thus, we find TES has failed to demonstrate the.
applicability of these exceptions to its infol111ation. Consequently, none of TES's
infc)lmation may be withheld under section 552.128 or section 552.139 of the Govel11l11ent
Code.

Centrieva, IDS, Nuventive, TaskStream, and TES claim p01iions or all of their submitted
proposals are excepted fi'om disclosure under sectiol1552.11 0 ofthe Govemment Code. This
section protects the proprietary interests ofprivate pmiies by excepting from disclosure two
types of infol111ation: (1) "[aJ trade secret obtained ·from a person and privileged or
confidential by statute orjudicial decision," and (2) "conm1ercial or financial information for
which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the infonnation was obtained." leZ.

. § 552.11 O(a)-(b).

Section 552.11 O(a) protects trade secrets obtained from a person and privileged or
confidential by statute orjudicial decision. leZ. § 552.11 O(a). The Texas Supreme COUli has
adopted the definition ofa "trade secret" from section 757 ofthe Restatement ofTorts, which
holds a "trade secret" to be

any fOl1nula, pattern, device or compilation of information which is used in
one's busii1ess, and which gives him an opportunity to obtain an advantage'
over competitors who do not know or use it. It may be a fOl1nula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattel11 for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
information as to a single or ephemeral event in the conduct ofthe business
.... A trade secret is a process or device for continuous use in the operation
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ofthe business ... , [It may] relate to the sale ofgoods or to other operations
in the business, slich as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofbooldceeping or other office management. _

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also }~)Jde C07?). v. Huffines, 314
S.W.2cl 763, 776 (Tex. ]958). This office will accept a private person's claim for exception
as valid under section 552.]] O(a) if that person establishes a prima facie case for the
exception, and no one submits an argument that rebuts the claim as a matter of law. See
Open Records Decision No. 552 at 5 (1990). However, we cannot conclude
sectio~l 552.110(a) is applicable unless it has been ShOWil the )nfo11nation meets the
definition of a trade secret and the necessary factors have been demonstrated to establish a
trade secret claim. 1 Open Records Decision No. 402 (1983).

Section 552.11 O(b) requires a specific factual or evidentiary showing, not conclusory or
genei:alized allegations, substantial competitive injury would likelyresult from release ofthe
info1111ation at issue. Gov't Code § 552.11 O(b); see also National Parks & Conservation
Ass '71. v. Morton, 498 F.2d 765 (D.C. CiL 1974); Open Records Decision Nos. 661 at 5-6
(1999) (business enterprise must show by specific factual evidence that release of
info1111ation would cause it substantial competitive ha1111).

Centrieva, IDS, Nuventive, TaskStream, and TES claim some oftheir info11nation constitutes
trade secrets under section 552.11 O(a). Upon review, we find TaskStream has established
its customer infonnation, which we have marked, constitutes a trade secret and must be
withheld under section 552.1l0(a). We find, however, Centrieva, IDS, Nuventive,
TaskStream, and TES have not demonstrated how the remaining infomlation at issue meets
the definition ofa trade secret. See Open Records Decision No. 319 at 3 (1982) (inf01111ation
relating to organization and personnel, professional references, market studies, and
qualifications not ordinarily excepted from disclosure under statutory predecessor to

. IThe Restatement ofTorts lists the following six factors as indicia ofwhether information constitutes
a trade secret:

(1) the extent to which the information is lmown outside of [the company];
(2) the extent to which it is known by employees and others involved in [the company's]
business;
(3) the extent ofmeasures taken by [the company] to guard the secrecy of the information;
(4) the value ofthe information to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the information could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at
2 (1982), 255 at 2 (1980). .
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section 552.110). Consequently, the district may not withhold any of the remammg
information at issue under section 5'52.11 O(a) oUhe Government Code.

Centrieva, IDS, Nuventive, TaskStream, and TES also claim the remaining information at
issue constitutes commercial information that, if released, would cause each company
substantial competitive harm. After reviewing the submitted arguments and the information
at issue, we find Nuventive and TaskStream have established release of their pricing
information would cause them substantial competitive injury. Therefore, the district must
withhold this information, which we have marked, under section 552.11 O(b). We find,
however, that Centrieva, IDS, Nuventive, TaskStream, and TES have made only general'
conc1usory assertions that release of the remaining inf01111ation at issue would cause the
companies 'substantial competitive injury, and have provided no specific factual or
evidentiary showing to support such assertions. See Open Records Decision Nos. 661,509
at 5 (1988) (because costs, bid specifications, and circumstances would change for future
contracts, assertion that release of bid proposal might give competitor unfair advantage on
future contracts is too speculative); 319 at 3. Therefore, the district may not withhold any
ofthe remaining info11nation atissue under section 552.11 O(b) ofthe Gove11TI11ent Code.

We note Centrieva's info11nation contains an insurance policy number. Section 552.136 of
the Govemment Code provides:

(a) In this section, "access device" means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstailding any other provision of this chapter, a credit cm-d, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a gove111mental body is con:t1dentia1.2

Gov't Code § 552.136. We conclude the insurance policy number we have marked
constitutes an access device number for purposes ofsection 552.136. Thus, the district must

2The Office of the Attorney General will raise a mandatory exception on,behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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withhold the marked insurance policy number in under section 552.136 of the Government
Code.

IDS asserts its information, and we note some of HSJ's, TES's, SST's, and TK20's
information, is protected by copyright. A custodian ofpublic records must comply with the
copyright law and is not required to furnish copies ofrecords that are copyrighted. Attol11ey
General Opinion ,TM-672 (1987). A governmental body must allow inspection of

, copyrighted materials unless an ex'ception applies to the information. leZ. Ifa member ofthe
public wishes to make copies ofcopyrightec1materials, the person must do so unassisted by
the govel11mental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 (1990). Accordingly, IDS's, ESI's, TES's, SSI's, and TK20's
infonnation must be released to the requestor in accordance with copyright law.

In sununary, the district must withhold the marked customer information under
section 552.110(a) of the Govel11ment Code, the marked pricing information under
s~ction552.11 O(b) ofthe GovenU11ent Code, and the marked insurance policy number under
section 552.136 ofthe GovenU11ent Code. The remaining infOlTI1ation must be released, but
IDS's, ESI's, TES's, SSI's, and TK20's infonnation must be released in accordance with
copyright law.

This letter ruling is limited to the paliicular infOlTI1ation at issue in tIns request and limited
to the facts as presented to us; therefore, this mling must not be relied upon as a previous

. dete1111ination regarding any other infol111ation or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more inf01111ation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey Gelieral's Open Gove111ment Hotline, toll free,
at (877) 673-6839. Questions concel11ing the allowable charges for providing public
infol111ation 11l1der the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

'i~ B. Ww1RM1vv

Leah B. Wingerson
Assistant Attol11ey General
Open Records Division

LBW/dls
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Ref: ID# 364139

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. David F. Raney, M.D.
CEO
Nuventive
9800B McKnight Road, Suite 2.55
Pittsburgh, Pennsylvania 15237
(w/o enclosures)

Mr. Aitken Thompson
Chief Operating Officer
TaskStream, LLC
71 West 23 rd Street
New York, New York 10010
(w/o enclosures)

Mr. Elvin Matthews
Western Region Manager
Engineeriea Systems, Inc.
2431 Aloma Avenue, Suite 117
Winter Park, Florida 32792
(w/o ellclosures)

Ms. Susan F. Weiner
President
Centrieva Corporation
P.O. Box 3598
Glen Allen, Virginia 23058
(w/o enclosures)

Ms. Sheryl Kovalik
Sales Manager
Rapid Insight, Inc.
53 Technology Lane, Suite 112
Conway, New Hampshire 03818
(w/o enclosures)
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Mr. Tim Atkinson
Account Manager
Highland Software, Inc.
2285 Franklin Road, Suite 222
Bloomfield Township, Michigan 48302
(w/o enclosures)

Mr. Alcott Germany, II
CEO
Instructional Design Solutions, LLC
23040 Brandywyl1l1e Street
Southfield, Michigan 48033
(w/o enclosures)

Mr. Andrew K. Davies
Vice President of Client Services
Think Education Solutions, LLC
5551 North University Drive, Suite 204
Coral Springs, Florida 33067
(w/o enclosures)

Mr. Michael Nguyen
Vice President Business Development
Zogo Technologies, LLC
5430 LBJ Freeway, Suite 12002
Dallas, Texas 75240
(w/o enclosures)

Mr. JaIm Sterling
Chief Executive Officer
Synchronous Solutions, Inc.
211 West Wacker Drive, Suite 300
Chicago, Illinois 60606
(w/o enclosures)

Mr. Bhupi Bhasin
President
TK20 Inc.
12357-A Riata Trace Parkway, Suite 120
Austin, Texas 78727
(w/o enclosures)


