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Dear Mr. de Anda:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code.· Your request was
assigned ID# 364508.

The Laredo Housing Authority (the "authority"), which you represent, received a r~quest for
the work and salary history ofan employee and documents describing "any special training
and or education that qualifies her for the position now held." You state that the authority
does not maintain any information related to the employee's work and salary history. 1 You
claim that the submitted information is excepted from disclosure under section 552.102 of
the Government Code. We have considered the exception you claim and reviewed the
submitted information.

Initially, we must address the authority's procedural obligations. Section 552.301 of the
Government Code prescribes the procedures a governmental bodymust follow in asking this
office to decide whether requested information is excepted from public disclosure. Pursuant
to section 552.301 (b), a governmental bodymust ask for a decision from this office and state
the exceptions that apply'within ten business days of receiving the written request. Gov't
Code § 552.301(b). Furthermore, within fifteen business days ofreceiving the request, the
governmental body must submit to this office (1) general written comments stating the
reasons why the stated exceptions apply that would allow the information to be withheld, (2)
a copy of the written request for information, (3) a signed statement or sufficient evidence

'We note the Act does not require a governmental body to release information that did not exist at the
time the request for information was received or create new information in response toa request. See Econ.
Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. Civ. App.-SanAntonio 1978, writ dism'd);
Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983).
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showing the date the governmental body received the written request, and (4) a copy of the
specific infonnation requested or representative samples, labeled to indicate which
exceptions apply to which parts ofthe documents. Id. § 552.301(e). You infonn us that the
authority received the request for infonnation on September 9,2009; however, you did not
ask for a decision from this office until October 9, 2009, and did not submit a copy of the
specific infonnation requested until October 14, 2009. Consequently, we find that the
authority failed to comply with the requirements of section 552.301.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
complywith the procedural requirements ofsection 552.301 results in the legal presumption
that the requested infonnation is public and must be released. The governmental body can
overcome this presumption only by demonstrating a compelling reason to withhold the
infonnation from disclosure. See id. § 552.302; City of Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342,350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. ofIns. , 797
S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). A compelling reason generally exists when third-party interests are at stake
or when infonnation is confidential under other law. Open Records Decision No. 150
(1977). Because you assert that the submitted information is confidential under
section 552.102 ofthe Government Code, we will consider whether this exception provides
a compelling reason to withhold the submitted information from disclosure. .

Section 552.1 02(a) ofthe Government Code excepts from public disclosure "infonnation in
a personnel file, the disclosure ofwhich would constitute a clearly unwarranted invasion of
personal privacy[.]" Gov't Code § 552.1 02(a). Section 552.102 is applicable to infonnation
that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee's employment and its terms constitutes infonnation
relevant to person's employment relationship and is part of employee's personnel file)..
However, section 552.102 applies only when the release of information would result in a
violation. of the common-law right to privacy. See Hubert v. Harte-Hanks Tex.
Newspapers, 652 S.W.2d546 (Tex. App.-Austin 1983, writrefdn.r.e.). Theco:rru:llon-law
right to privacy protects information that (1) contains highly intimate or embarrassing facts
about a person's private affairs, such that its release would be highly objectionable to a
reasonable person, and (2) is of no legitimate concern to the public. See Indus. Found. v.
Tex. Indus. AccidentBd., 540 S.W.2d 668 (Tex. 1976). The types ofinformation considered
intimate or embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. You have not established that any part ofthe submitted
information is highly intimate or embarrassing and not of legitimate public concern;
therefore, the authority may not withhold any portion of the submitted information under
section 552.102 of the Government Code.

We note that section 552.117(a)(1) of the Government Code excepts from disclosure the
home address and telephone number, social securitynumber, and familymemberinfonnation
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of a current or former official or employee of a governmental body who requests that the
information be kept confidential under section 552.024 ofthe Government Code.2 Whether
a particular item ofinformation is protected by section 552.117(a)(1) must be determined at
the time of the governmental body's receipt of the request for the information. See Open
Records Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.117(a)(1) only on behalfof a current or former official or employee who made
a request for confidentiality under section 552.024 prior to the date of the governmental
body's receipt ofthe request for the information. Accordingly, the authority must withhold
the information we have marked under section 552. 117(a)(1) to the extent the employee
concerned timely elected under section 552.024 to keep her information confidential.3

Conversely, if the employee concerned did not timely elect to keep her information
confidential, then the authoritymust release the marked information. As you raise no further
exceptions against disclosure, the authority must release the remainder of the submitted
information to the requestor.

This Jetter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Ryan . itchell
Assistant Attorney General
Open Records Division

RTM/rl

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. see Open Records Decision Nos. 481 (1987),480 (1987),
470 (1987).

3If the involved employee did not timely elect to keep her social security number confidential, the
authority may nevertheless withhold such social security number under section 552.147(b) ofthe Government
Code, which authorizes a governmental body to redact a living person's social security number from public
release without the necessity of requesting a decision from this office under the Act.
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Ref: ID# 364508

Ene. Submitted documents

cc: Requestor
(w/o enclosures)


