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Mr. David K. Walker
County Attorney
Montgomery County

207 West Phillips, Suite 100
Comnroe, Texas 77301

OR2009-17908
Dear Mr. Walker:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 364835.

The Montgomery County Precinct 4 Commissioner’s Office, Auditor’s Office, and County
- Attorney’s Office (collectively, the “county”) received identical requests from the same
requestor for all land-based and cellular telephone bills for a specified time period paid by
the county for telephone use by the Precinct 4 Commissioner’s Office. You claim portions
of the requested telephone bills are excepted from disclosure under sections 552.108
and 552.136 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.'

Initially, you acknowledge, and we agree, the county failed to raise its claim under
section 552.136 of the Government Code within the statutory time period prescribed by
section 552.301(b) of the Government Code. See Gov’t Code § 552.301(b). Generally, a
governmental body’s failure to comply with section 552.301 results in the waiver of its
claims under the exceptions at issue, unless the governmental body demonstrates a
compelling reason to withhold the information from disclosure. See id. § 552.302; City of
Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex. App.—Amarillo 2007, pet. granted); Simmons

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This openrecords
letter does not reach, and, therefore, does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancockv. State
Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome presumption of openness pursuant to
statutory predecessor to section 552.302); see also Open Records Decision No. 630 (1994).
A compelling reason to withhold information exists where some other source of law makes
the information confidential or where third party interests are at stake. Open Records
DecisionNo. 150 at2 (1977). Because section 552.136 of the Government Code can provide
acompelling reason to withhold information, we will consider the applicability of your claim
under this section, along with your timely-raised claim under section 552.108 of the
Government Code.

Next, we note the submitted information consists of an itemized telephone bill that is subject
to section 552.022 of the Government Code, which provides, in relevant part:

(a) the following categories of information are public information and not
excepted from required disclosure under this chapter unless they are expressly
confidential under other law:

(3) information in an account, voucher, or contract relating to the
receipt or expenditure of public or other funds by a governmental
body].]

Gov’t Code § 552.022(a)(3). Although you seek to withhold portions of the telephone bills
under section 552.108 of the Government Code, that section is a discretionary exception to
disclosure that protects a governmental body’s interests and may be waived. See id.
§ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions
generally), 586 (1991) (governmental body may waive section 552.108). As such,
section 552.108 is not other law that makes information confidential for the purposes of

~ section 552.022. Therefore, the county may not withhold any portion of the requested

telephone bills under section 552.108 of the Government Code. However, because
section 552.136 of the Government Code is other law for purposes of section 552.022, we
will consider the applicability of this exception to the submitted information.

You claim the account number in the submitted telephone bill is confidential under
section 552.136 of the Government Code, which provides:

(a) In this section, “access device” means a card, plate, code, account number,
personal identification number, electronic serial number, mobile
identification number, or other telecommunications service, equipment, or
instrument identifier or means of account access that alone or in conjunction
with another access device may be used to:
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(1) obtain money, goods, services, or another thing of value; or

(2) initiate a transfer of funds other than a transfer originated solely
by paper instrument.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov’t Code § 552.136. Upon review, we find the account number, a representative sample
of which we have marked, constitutes an access device number for purposes of
section 552.136. Thus, the county must withhold the marked account number under
section 552.136 of the Government Code. As you have not claimed any other exceptions to
disclosure, the remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.
{ : .

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Adlmmstrator of the Office of
the Attorney General, toll free, at (838) 672- 6787

Sincerely,

Leah B. Wingerson
Assistant Attorney General
Open Records Division
LBW/dls

Ref: ID# 364835

Enc. Submitted documents

c: Requestor
(w/o enclosures)




