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You ask whether certain information is subj ect to required public disclosure under the
Pl.1:blic Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369450.

Initially, we note some ofthe submitted information is n9t responsive to the instant request.
We have marked this non-responsive information. This ruling does not address the public
availability of any information that is not responsive to the request and the secretary is not
required to release that information in response to the request. .

The Office ofthe Texas Secretary ofState (the "secretary") received a request for personnel
information pertaining to a named individual. 1 You claim so~eofthe submitted information
is excepted from disclosure under sections 552.101 and 552.102 of the Government Code.
We have considered the exceptions you claim and reviewed the submitted information.
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Dear Mr. Sepehri:

December 18, 2009

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or byjudicial decision." Gov't Code
§ 552.101. Section 552.101 encompasses section 1324a oftitle 8 ofthe United States Code,
which provides that an Employment Eligibility Verification Form 1-9 "may not be used for
purposes other than for enforcement of this chapter" and for enforcement of other federal

IThe secretary states, and provides documentation showing, that the requestor narrowed his request.
See Gov't Code § 552.222(b) (govermnental body may communicate with requestor for purpose ofclarifying
or narrowing. request for information).
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statutes governing crime and criminal investigations. See 8 U.S.C. § 1324a(b)(5); see also 8
C.F.R. § 274a.2(b)(4). Release of the submitted- 1-9 form under the Act would be "for
purposes other than for enforcement" ofthereferencedfederalstatutes; Accordingly, we find
the 1-9 form we have marked is confidential under section 552.101 ofthe Government Code,
and may only be released in compliance with the federa11aws and regulations governing the
employment verification system.

You claim the date of birth contained in the remaining personnel records are confidential
under section 552.101 of the Government Code in conjunction with the doctrine of
common-law privacy and under section 552.102 ofthe Government Code. Section 552.101
also encompasses the doctrine of common-law privacy. Section 552.102(a) of the
Government Code excepts from disclosure "information in a personnel fi1e,-the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy[.]" Id.
§ 552.1 02(a). Section 552.102 is applicable to information that relates to public officials and
employees. See Open Records DecisionNo. 327 at 2 (1982) (anything relating to employee's
employment and its terms constitutes information relevant to person's employment
relationship and is part of employee's personnel file). The privacy analysis under
se~tion 552.102(a) is the same as the common-law/privacy standard under section 552.101.
See Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546,549-51 (Tex. App.­
Austin 1983, writ refd n.r.e.) (addressing statutory predecessor). We will, therefore,
consider the applicability ofcommon-law privacy under section 552.101 together with your
claim regarding section 552.102.

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts, the publication ofwhich would be highly objectionable to a reasonable person, and '(2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Ed., 540
S.W.2d668, 685 (Tex. 1976). To demonstrate the applicability ofcommon-law privacy, both
prongs of this test must be established. Id. at 681-82. We note that dates of birth are not
highly intimate·or embarrassing. See Tex. Comptroller ofPublic Accounts v. Attorney Gen.
of Tex., 244 S.W.3d 629 (Tex. App.--2008, pet. granted) ("We hold that date-of-birth
information is not confidentia1[.]"); see also Attorney General Opinion MW-283 (1980)
(public employee's date of birth not protected under privacy); Open Records Decision
No. 455 at 7 (1987) (birth dates, names, and addresses are not protected by privacy). Thus,
you have failed to demonstrate the applicability of common-law privacy to the date ofbirth
in the submitted personnel records. Consequently, the secretary may not withhold this
information under section 552.101 of the Governnient Code in conjunction with
common-law privacy.Qr under section 5S2.102(a) of the Government Code.

A portion ofthe remaining information is subject to section 552.130 of the Government
Code. Section' 552.130 provides that information relating to a driver's license or permit
issued by a Texas agency is excepted from public release. Sei Gov't Code § 552.130(a).
Accordingly, the secretary must withhold the information we have marked pursuant to
section 552.130.
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In summary,· 1-9 form we have marked is confidential under section 552.101 of the
Government Code, and may only be released in compliance with the federal laws and
regulationsgovemingtheemployment verificationsystem~·The secretary mustwithhold the
information we have marked under section 552.130 of the Government Code.2 The
remaining responsive information must be released.

. '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the' Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney (Jeneral, toll free, at (888) 672-6787.

Sincerely,

ThA~
Paige Lay . .
Assistant Attorney General
Open Records Division

PL/eeg

Ref: ID# 369450

Ene. Submitted documents

cc: Requestor
(w/o enclosures)

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Form 1-9 and
attachments under section 552.101 in conjunction with section 1324a oftitle 8 of the United States Code and
a copy of a Texas driver's license under section 552.130 of the Government Code, without the necessity of
requesting an attOl;ney general decision.


