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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 21, 2009

Mr. Humberto F. Aguilera

Escamilla & Poneck, Inc.

Attorney for San Antonio Independent School District
P.0.Box 200

San Antonio, Texas 78291-0200

OR2009-18077

Dear Mr. Aguilera:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 364874.

The San Antonio Independent School District (the “district”), which you represent, received
a request for information pertaining to inappropriate use of school computers.! You state the
district will make some of the requested information available to the requestor. You claim
that the submitted information is excepted from disclosure under sections 552.101, 552.102,
and 552.137 of the Government Code.> We have considered the exceptions you claim and
reviewed the submitted information.

'"The district sought and received a clarification of the information requested. See Gov’t Code -
§ 552.222 (providing that if request for information is unclear, governmental body may ask requestor to clarify
request); see also Open Records Decision No. 31 (1974) (when presented with broad requests for information
rather than for specific records, governmental body may advise requestor of types of information available so
that request may be properly narrowed).

?Although, you initially raised sections 552.103, 552.107, 552.108, 552.111, 552.114, 552.116,
552,117, and 552.135 of the Government Code as exceptions to disclosure of the requested information, you
have provided no arguments regarding the applicability of these sections. Since you have not submitted
arguments concerning these exceptions, we assume that you no longer urge them. See Gov’t Code
§§ 552.301(b), (e), .302 :
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" Initially, you acknowledge, and we agree, the district did not timely raise section 552.137 in
accordance with section 552.301 of the Government Code. See Gov’t Code § 552.301(e).
The information subject to the untimely raised exception is therefore presumed to be subject
to required public disclosure and must be released, unless there is a compelling reason to
withhold any of that information. See id. § 552.302; City of Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.—Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 197
S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records Decision
No. 630 (1994). This statutory presumption can generally be overcome when information
is confidential by law or third-party interests are at stake. See Open Records Decision
Nos. 630 at 3, 325 at 2 (1982). Section 552.137 of the Government Code can provide a
compelling reason that overcomes the presumption of openness; therefore, we will consider
your argument under section 552.137, as well as your arguments under the exceptions you
timely raised.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, such as
section 21.355 of the Education Code, which provides that “[a] document evaluating the
performance of a teacher or administrator is confidential.” Educ. Code § 21.355. This office
has interpreted section 21.355 to apply to any document that evaluates, as that term is
commonly understood, the performance of a teacher or an administrator. See Open Records
Decision No. 643 (1996). In Open Records Decision No. 643, we determined for purposes
of section 21.355, the word “teacher” means a person who is required to, and does in fact,
hold a teaching certificate under subchapter B of chapter 21 of the Education Code or a
school district teaching permit under section 21.055, and who is engaged in the process of
teaching, as that term is commonly defined, at the time of the evaluation. See ORD 643 at 4.

You assert the submitted documents, none of which are directed to the teacher at issue, are
confidential under section 21.355. You state that these documents were used by the district
in evaluating the behavior of the teacher. Upon review, however, we find you have not
demonstrated, nor do the documents reflect, how the submitted information constitutes
evaluations of the teacher as contemplated by section 21.355. Accordingly, the district may
not withhold any of the submitted information under section 552.101 of the Government in
conjunction with section 21.355 of the Education Code.

You also claim the submitted information, which pertains to allegations made to the district
of improper behavior by the teacher outside of the work context made by an anonymous
citizen, is excepted under section 552.101 of the Government Code in conjunction with
common-law privacy and section 552.102 of the Government Code. Section 552.102(a) of
the Government Code excepts from disclosure “information in a personnel file, the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.”
Gov’t Code § 552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, Inc., 652 S'W.2d
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546, 550 (Tex. App.—Austin 1983, writ ref’d n.r.e.), the court ruled the test to be applied
to information protected under section 552.102 is the same test formulated by the Texas
Supreme Court in Industrial Foundation v. Texas Industrial Accident Board, 540
S.W.2d 668 (Tex. 1976), for information claimed to be protected under the doctrine of
common-law privacy as incorporated by section 552.101.> Accordingly, we will consider
your privacy claims under both sections 552.101 and 552.102.

Common-law privacy protects information if it (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person, and (2)
is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex.1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be established. Id. at 681-82. The types of information considered
intimate and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating te sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and injuries
to sexual organs. Id. at 683. However, this office has also found the public has a legitimate
interest in information relating to employees of governmental bodies and their employment
qualifications and job performance. See Open Records Decision Nos. 470 at 4 (1987) (public
has legitimate interest in job qualifications and performance of public employees), 444 at 5-6
(1986) (public has legitimate interest in knowing reasons for dismissal, demotion, promotion,
or resignation of public employees), 423 at 2 (1984) (scope of public employee privacy is
narrow). We therefore conclude that there is legitimate public interest in the allegation made
against the district employee because it was made in the work context, and that information
must bereleased. However, we find that there is no legitimate public interest in the remaining
submitted information. Accordingly, the district must withhold the information we marked
under section 552.101 in conjunction with common-law privacy.

Section 552.137 of the Government Code provides that “an e-mail address of a member of
the public that is provided for the purpose of communicating electronically with a
governmental body is confidential and not subject to disclosure under [the Act],” unless the
owner of the e-mail address has affirmatively consented to its public disclosure. Gov’t Code
§ 552.137(a)-(b). The types of e-mail addresses listed in section 552.137(c) may not be
‘withheld under this exception. See id. § 552.137(c). The e-mail address we have marked is
not of the type specifically excluded by section 552.137(c). You state that the owner of the
e-mail address at issue has not consented to its release. Accordingly, the marked e-mail
address must be withheld under section 552.137 of the Government Code.*

3Section 552.101 also encompasses the doctrine of common-law privacy.

“We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including the e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. The
marked e-mail address must be withheld under section 552.137 ofthe Government Code. The
remaining information must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited to
. the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php, or
call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Yaura Ream Lemus
Assistant Attorney General
Open Records Division
LRL/1

Ref: ID# 364874

Enc. Submitted documents

c: Requestor
(w/o enclosures)




