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Dear Ms. Caruthers and Mr. Stool:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 afthe Govemment Code. Your request was
assigned ID# 365762.

Dallas COlmty (the "county") received a request for cOffilmmications regarding construction
defects at the new south county jail tower. You claim that the requested infonnation is
excepted from disclosure under sections 552.103, 552.107, and 552.111 ofthe Govemment
Code. We have considered the exceptions you claim and reviewed the submitted
infonnation. 1

hntially, we note that the requestor seeks only commlmications regarding construction
defects ofthe south tower; therefore, infomlation that does notpeliain to construction defects
of the south tower is not responsive to tIns request. The county need not release
non-responsive information in response to tIns request, and tIns ruling wi11not address that
infonnation.

Next, we note the submitted docmnents include an agenda ofa public meeting. The agendas
of a govemmental body's public meetings are specifically made public lmder the Open

lWe assmne the "representative sample" ofrecords submitted to this office is tmly representative of
the requested records as a whole. See OpenRecords Decision Nos. 499 (1988),497 (1988). Tltis open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types ofinf0l111ation than that subntitted to tItis office.
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Meetings Act, chapter 551 of the Government Code. See Gov't Code § 551.041
(governmental body shall give written notice of date, hour, plane, and subject of each
meeting). Althoughyou assert this infonnation is excepted under sections 552.103, 552.107,
and 552.111 ofthe Government Code, as a general rule, the exceptions to disclosure fOlUld
in the Act do not apply to infonnation that other statutes make public. See Open Records
Decision Nos. 623 at-3 (1994), 525 at 3 (1989). Accordingly, the submitted agenda, which
we have marked, must be released in accordance with the Open Meetings Act.

Section 552.103· of the Govenunent Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

(c) Information relating to litigation involving a govenunental body or an
officer or employee of a governmental body is excepted from: disclosure
under Subsection (a) onlyifthe litigation is pending orreasonablyanticipated
on the date that the requestor applies to the officer for public infonnation for
access to or duplication of the information.

Gov't Code § 552.103(a), (c). The county has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting tIns burden is a showiIl.g that (1) that litigation was pending
or reasonably anticipated on the date ofthe receipt ofthe request for information and (2) that
the information at issue is related to the pending or anticipated litigation.. Univ. a/Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard
v. Houston Post Co.,.684 S.W.2d210, 212 (Tex. App.-Houston [lstDist.] 1984, writrefd
n.r.e.); Open Records Decision No. 551 at 4 (1990). The county must meet both prongs of
this test for information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated for purposes of section 552.103, a
govenunental body must provide this office with "concrete evidence showing that the claim
that litigation may ensue is more than mere conjecture." Open Records Decision No. 452
at 4 (1986). When the governmental body is the prospective plaintiff or prosecutor iil the
anticipated litigation, the concrete evidence must at least reflect that litigation is "realistically
contemplated." See Open Records Decision No. 518 at 5 (1989); see also Attorney General
Opinion MW-575 (1982) (finding that investigatory file may be withheld if govenU11ental
body attorney determines that it should be withheld pursuant to section 552.103 and that
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litigation is "reasonably likely to result"). Whether litigation is reasonably anticipated must
be determined on a case-by-case basis. See Open Records Decision No. 452 at 4 (1986).

You state the county anticipates litigation related to construction issues with the south tower
ofthe county jail. You further state, and provide documentation reflecting, that the county
is involved in pre-litigation settlementnegotiations with the contractor ofthe proj ect at issue.
In addition, you inform us that the requested infonnation concerns the subject of the
anticipated litigation. Based on your representations, we find that you have demonstrated
that litigation was reasonably anticipated when the county received the present request for
information.

We note, however, once the infonllation at issue has been obtained by all parties to the
anticipated litigation through discovery or othelwise, no section 552.103(a) interest exists
with respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982).
hl this instance, it appears some of the infOlmation at issue was seen by the potential
opposing party in the anticipated lawsuit. Thus, any infonnation at issue that was seen by
the potential opposing party may not be withheld from the requestor under section 552.103.
However, the county may withhold tmder section 552.103 any information that has not been
seen by the opposing party.

Next, to the extent an opposing p~rty has seen or had access to the infonnation at issue, we
address your arguments urlder sections 552.107 and 552.111 ofthe Government Code for this
information. Section 552.107(1) of the Government Code protects infonnation coming
within the attorney:-c1ient _privilege. When asserting the attorney-client privilege, a
governmental body has the burden of providing the necessary facts to demonstrate the
elements ofthe privilege in order to withhold the infonnation at issue. See ORD 676 at 6-7.
First, a governmental body must demonstrate that the infornlation constitutes or documents
a communication. Id. at 7. Second, the communication must have been made "for the
purpose offacilitating the rendition ofprofessional legal services" to the client governmental
body. TEX. R. EVID. 503(b)(1). The privilege does not apply when an attorney or
representative is involved in some capacity other than that of providing or facilitating
professional legal services to the client governmental body. .In re Tex. Farmers Ins.
Exch., 990 S.W.2d337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client
privilege does not apply if attorney acting in a capacity other than that of attorney). Third,
the privilege applies only to cOlmnunications between or among clients, client
representatives, lawyers, and lawyerrepresentatives. See TEX. R. EVID. 503(b)(1). Thus, a
govenunental body must inform this office ofthe identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, theattorney:-client privilege
applies only to a confidential conununication, meaning it was "not intended to be disclosed
to third persons other than those to whom disclosure is made in fi.uiherance afthe rendition
ofprofessional legal services to the client or those l:easonablynecessary for the transmission
of the communication." Id. 503(a)(5). Whether a communication meets this definition
depends on the intent ofthe parties involved at the time the infonnation was communicated.
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Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover,
because the client may elect to waive the privilege at any time, a governmental body must
explain thatthe confidentialityofa communicationhas beenmaintained. Section 552.107(1)
generally excepts an entire communication that is demonstrated to be protected by the
attomey-client privilege unless othelwise waived by the govenunental body. See Huie v.
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication,
including facts c~ntained therein).

We liote, however, to the extent the infOlmation at issue is not excepted lUlder
section 552.1 03, the opposing palty to the anticipated lawsuit has seen it. Therefore, we find
that any information that has been seen by the opposing party to the anticipated lawsuit does
not consist ofprivileged attorney-client communications; thus, the county may not withhold
any infonnation seen by an opposing party under section 552.107.

Section 552.111 encompasses the attorney work product privilege found at mle 192.5 ofthe
Texas Rul~s of Civil Procedure. See TEX. R. eIV. P. 192.5; City olGarland, 22 S.W.3d
at 360; Open Records Decision No. 677 at 4-8 (2002). Rule 192.5 defines attorney work
product as consisting of

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party's representatives, including
the party's attorneys, consultants, sureties, inde1ll1litors, insurers, employees,
or agents; or

(2) a communication made in anticipation oflitigation or for trial between a
party and the party's representatives or among a party's representatives,
including the party's attorneys, consultants, sureties, indemnitors, insurers,
employees or agents.

TEX. R. crV. P. 192.5. A govenll11ental body seeking to withhold infornlation under the work
product aspect ofsection 552.111 bears the burden ofdemonstrating that the infonnation was
created or developed for trial or in anticipation of litigation by or for a party or a party's
representative. fd.; ORD 677 at 6-8. The test to detennine whether information was created
or developed in anticipation of litigation is the same as that discussed aboye concerning
Texas Rule of Civil Procedure 192.5.

As noted above, if the responsive infonnation is not excepted lUlder section 552.103, then
it consists ofinfOlmation that was seen by the opposing palty to litigation. Weconclude that
because the opposing party to litigation has seen the infOlmation at issue, the work product
privilege under section 552.111 has been waived. Thus, the county may not withhold any
of the information at issue under section 552.111.
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In summary, the agenda we marked must be released. The county may withhold the
remaining responsive information under section 552.103 of the Govemment Code to the
extent it was not seen by the opposing party in the anticipated lawsuit.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning t1~ose rights and·
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

-:PoU~
Paige Lay
Assistant Attorney General
Open Records Division

PLldls

Ref: ID# 365762

Enc. Submitted documents

c: Requestor
(w/o enclosures)


