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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 22, 2009

Mr. Paul F. Wieneskie
Attomey at Law
For City ofEuless Police Department
204 South Mesquite
Arlington, Texas 76010

0R2009-18107

Dear Mr. Wieneskie:

You ask whether certain infomlation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 370691.

The Euless Police Department (the "department"), which you represent, received a request
for infomlation pertaining to a specified incident. You claim that the requested infonnation
is excepted from disclosure lU1der section 552.101 of the Government Code. We have
considered the exception you claim and reviewed the submitted infoTI11ation.

Initially, we must address the department's procedural obligations lU1der the Act. Pursuant
to section 552.301(b), a govermnental body must ask for the attomey general's decision and
state the exceptions that applywithin ten business days afterreceiving the request. See Gov't
Code § 552.301(a), (b). In tlus instance, you state the department received the request for
infoTI11ation on November 18, 2009. Accordingly, the ten business-day deadline was
December 4, 2009. However, you did not request a decision from this office lU1til
December 8, 2009. Consequently, we find the department failed to comply with the
requirements of section 552.301 in requesting the decision from our office. See id.
§ 552.308 (describing rules for calculatingsubmission dates ofdocmnents sent via first class
Uluted States mail).

Pursuant to section 552.302 of the Govennnent Code, a govenmlental body's failure to
comply with the requirements of section 552.301 results in the legal presumption the
requested infonnation is public and must be released lU1less a compelling reason exists to
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withhold the information from disclosure. See id. § 552.302; City o/Dallas v. Abbott, 279
S.W.3d 806, 811 (Tex. App.-Amarillo 2007, pet. granted); Simmons v. Kuzmich, 166
S.W.3d 342, 350 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. ofIns. , 797
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govenllnental body must make
compelling demonstration to overcome presumption of Ope1ll1eSS pursuant to statutory
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally,
a compelling reason to withhold infonnation exists where some other source oflaw makes
the infOlmation confidential or where third paliy interests are at stake. Open Records
Decision No. 150 at 2 (1977). Because section 552.101 can provide a compelling reason to
withhold infOlmation, we will consider the applicability of this exception to the submitted
information.

Section 552.101 of the Govenll11ent Code excepts fl.-om public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 encompasses infonnation protected by other
statutes, such as section 58.007 of the Family Code. Juvenile law enforcement records
relating to conduct that occurred on or after September 1, 1997 are confidential under
section 58.007. For purposes ofsection 58.007, "child" means a person who is ten years of
age or older and under seventeen years of age. See Fam. Code § 51.02(2). The relevant
language of section 58.007 ofthe Family Code reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otheIwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from
adult files and recoi-ds;

(2) ifmaintained electronically in the same computer system
as records or files relating to adults, be accessible lmder
controls that are separate and distinct £i'om controls to access
electronic data concerning adults; and

(3) maintained on a local basis only and not sent to a central
state or federal depository, except as provided .by
Subchapter B, D, and E.

Fam. Code § 58.007(c). The submitted information constitutes a law enforcement record
relating to a juvenile who engaged in delinquent conduct after September 1, 1997. See id.
§ 51.03 (defining "delinquent conduct" for purposes ofFam. Code' § 58.007). You do not
indicate, nor does it appear, that any ofthe exceptions in section 58.007 apply to this report.
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Therefore, the submitted infonnatioil is generally confidentiallUlder section 58.007(c) ofthe
Family Code.

We note, however, that the juvenile law enforcement records contain the requestor's
fingerprints. Access to fingerprint infonnation is governed by sections 560.001, 560.002,
and 560.003 of the Government Code. Section 560.001 provides in part that "[i]n this
chapter. '.. '[b]iometric identifier' means a retina or iris scan, fingerprint, voiceprint, or
rec~rdofhand or face geometIy." Gov't Code § 560.001(1). Section 560.003 provides that
"[a] biometric identifier in the possession ofa govemmental body is exempt from disclosure
lU1der [the Act]." Id. § 560.003. Section 560.002 provides, however, that "[a] govennnental
body that possesses a biometric identifier of an individual . . . may not sell, lease, or
otherwise disclose the biometric identifier to another person lUlless . . . the individual
consents to the disclosure[.]" Id. § 560.002(1)(A). Sections 560.001, 560.002, and 560.003
are intended to protect the privacy of a living individual to whom a fingerprint or other ,
biometric identifier pertains. Thus, section 560.002(1)(A) of the Govennnent Code gives
an individual or her authorized representative a right of access to her own fingerprint
infonnation.

Generally, juvenile law enforcement records are confidentiallUlder section 58.007(c) ofthe
Family Code and must be withheld in their entirety under section 552.101 oftheGovenmlent
Code. However, because tIns requestor has a special right ofaccess to her own fingerprints,
which we have marked, we find there is a conflict oflaws between section 58.007(c) of the
Family Code and section 560.002 ofthe Govennnent Code. Where infonnation falls within
both a general and a specific statutory provision, the specific provision prevails over the
general. See Cuellar v. State, 521 S.W.2d 277 (Tex. Crim. App.1975) (lU1der
well-established rule of statutOly construction, specific statutory provisions prevail over
general ones); Open,Records Decision Nos. 598 (1991), 583 (1990),451 (1986). In tins
instance, sections 560.002 and 560.003 ofthe GovennnentCode are more specific than the
general confidentialityprovision in section 58.007(c) ofthe FamilyCode. Thus, the statutory
right of access granted by section 560.002 prevails over the more general confidentiality
provisions ofsection 58.007. See Luj7dn v. City o/Galveston, 63 Tex. 437 (1885) (when two
sections of an act apply, and one is general and, the other is specific, then the specific
controls); see also Gov't Code § 311.026 (where a general statutOlyprovision conflicts with
a specific provision, the specific provision prevails as an exception to the general provision).
Therefore, the requestor's fingerprints must be released to her under section 560.002 ofthe
Govenmlent Code.! The depmiment must withhold the rest of the submitted infonnation

lW note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a fIngerprint
under section 552.101 in conjilllction with section 560.003 of the Government Code, without the necessity of
requesting an attorney general decision. Accordingly, if the department receives another request that
encompasses the requestor's fUlge11Jrints from an individual other than one with a right of access, the
department is authorized to withhold the requestor's fingerprints illlder section 552.101 in conjunction with
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under section 552.101 ofthe Govenllnent Code in conjlillction with section 58.007(c) ofthe
Family Code.

TIllS letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infol1nation or any other circlill1stances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
gove111lnental body and ofthe requestor. For more information cOl').ceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govenlll1ent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infol111ation under the Act must be directed to the Cost Rules Admilllstrator ofthe Office of
the Attomey.General, toll fi'ee, at (888) 672-6787.

Sincerely,

q>M~Loct
Paige Lay
Assistant Attomey General
Open Records Division

PLidls

Ref: ID# 370691

Enc. Submitted documents

c: Requestor
(w/o enclosures)

section 560.003 of the Government Code without the necessity of requesting an attomey general decision.


