
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 22, 2009

Ms. Martha T. Williams
Olson & Olson, L.L.P.
For Friendswood Police Department
Wortham Tower, Suite 600
2727 Allen Parkway.
Houston, Texas 77019

0R2009-18174

Dear Ms. Williams:

You ask whether certain information is subject to required public disclosure lU1der the
Public hlfonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assignedID# 365799.

The Friendswood Police Dep31iment (the "dep31iment"), which you represent, received a
request for employment information peliaining to two named police officers. You state you
will release some of the requested infonnation. You claim the submitted infonnation is
excepted from disclosure lUlder sections 552.101, 552.117, 552.130, and 552.147 of the
Govemment Code.! We have considered the exceptions you claim '311d reviewed the
submitted information.

Section 552.101 of the Government Code excepts from public disclosure "infOlmation
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. You raise section 552.101 in conjlUlction with the federal Health
Insur311ce Portability and AccolUltability Act of 1996 ("HIPAA"), 42 U.S.C.
§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Hmnan
Services ("HHS") promulgated regulations setting privacy st311dards for medical records,
which HHS issued as the Federal Standards for Privacy ofhldividually Identifiable Health

1We note that, although the department actually raises section 552.1175 ofthe Govermuent Code, the
proper exception in this instance is section 552.117 ofthe Govermllent Code because the deparhnent holds the
submitted infonuation in an employment context.
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hlfonnation. See Health hlsurance Portability and Accountability Act of 1996,42 U.S.C.
§ 1320d-2 (Supp. N 1998) (historical & statutOly note); Standards for Privacy of '
fudividually Identifiable Health hlfonnation, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health infonnation by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, a covered entity may not use or disclose protected health infonnation,

,excepted as provided by parts 160 and 164 of the Code of Federal Regulations. See id.
§ 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. fu Open Records
Decision No. 681 (2004), we noted that section 164.512 of title 45 of the Code of Federal
Regulations provides that a covered entity may use or disclose protected health infonnation
to the extent that such use or disclosure is required by law and the use or disclosure complies
with and is limited to the relevant requirements ofsuch law. See 45 C.F.R. § 164.512(a)(1).
We further noted that the Act "is a mandate in Texas law that compels Texas governmental
bodies to disclose infonnation to the public." See ORD 681 at 8; see also Gov't Code
§§ 552.002, .003, .021. We therefore held that the disclosures under the Act come within
section 164.512(a). Consequently, the PrivacyRule does not malce infonnation confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep't of
Mental Health & MentarRetardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making infOlmation confidential). Thus, because
the Privacy Rule does not make confidential infonnation that is subject to disclosure under
the Act, the department may withhold protected health infonnation from the public qnly if
the infonnation is confidentiallUlder other law or an exception in subchapter C of the Act
applies.

Next, we note the submitted infonnation includes medical records, access to which is
governed by the Medical Practice Act (the "MPA"), subtitle B of title 3 of the Occupations
Code. Section 552.101 also encompasses the MPA Section 159.002 of the MPA provides,
in part: '

(a) A cOl11l11unication between a physician and a patient, relative to' or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
tIns chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclose'd except as provided by tIns chapter.

(c) A person who receives infOlmation from a confidential cOlmnunication
or record as described by tIns chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
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information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). Inf01111ation subject to the MPA includes both medical records
and information obtained from those medical records. See id. §§ 159.002, .004; Open
Records Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends orily to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). We have marked the information that constitutes medical records and that may only
be released in accordance with the MPA.2

Section 552.101 also encompasses section 611.002 of the Health and Safety Code, which
gove111s the public availability ofmental health records. Section 611.002 provides in pmi:

(a) Communications between a patient and a professional, and records ofthe
identity, diagnosis, evaluation, or treatment of a patient that are created or
maintained by a professional, are confidential.

Health & Safety Code § 611.002(a); see id., § 611.001 (defining "patient" and
"professional"). We havemarked mental health records that the department must withhold
under section 552.101 ofthe Govennnent Code in conjunction with section 611.002 ofthe
Health and Safety Code.3

Section 552.101 also encompasses section 1701.306 of the Occupations Code. Under
section 1701.306, L-3 Declaration ofPsychological and Emotional Health forms required by
the Texas Commission onLaw Enforcement Officer Standards and Education ("TCLEOSE")
are confidential. Section 1701.306 provides:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace ofdrug dependency or illegal

2As our ruling for tlus information is dispositive, we need not address your remanling arguments
against its disclosure.

3As our ruling for tbis information is dispositive, we need not address your remaining arguments
against its disclosure.
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. dmg use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy ofthe report
on file in a fonnat readily accessible to the commission. A declaration isnot
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the department must withhold the
marked L-3 form under section 552.101 of the Govemment Code in conjunction with
section 1701.306 ofthe Occupations Code.4

'

Section 552.101 of the Govenllnent Code also encompasses section 1701.454 of the
Occupations Code, which governs the release of reports or statements submitted to
TCLEOSE. Section 1701.454 provides as follows:

(a) A report or statement submitted to [TCLEOSE] under this subchapter is
confidential and is not subject to disclosure lmder Chapter 552, Government
Code, unless· the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCLEOSE] member or other
person may not release the contents ofa report or statement submitted under
this subchapter.

Id. § 1701.454. In this instance, it does not appear that the officer at issue resigned due to
substantiated incidents ofexcessive force or violations ofthe law other than traffic offenses.
Therefore, we conclude the depaliment must withhold the submitted F-5 fonn and its
attaclunent, which we have marked, pursuant to section 552.101 of the Government Code
in conjunction with section 1701.454 of the Occupations Code.5

Section 552.101 also encompasses the doctrines ofconstitutional privacy and common-law
privacy. COlmnon-law privacy protects infonnation that is (1) highly intimate or
embarrassing, the publication ofwhichwould be highly objectionable to a reasonable person,
and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident

4As our ruling for this information is dispositive, we need not address yom remaining argmnents
against its disclosure.

5As our ruling for tills information is dispositive, we need not address yom remaining argmnents
against its disclosure.
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Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual
organs. Id. at 683. In addition, this office has fOlU1d celiain kinds ofmedical infonnation
or infonnation indicating disabilities or specific illnesses are excepted from required public
disclosure under common-law privacy. See generally Open Records Decision Nos. 470
(1987) (illness from severe emotional andj 0b-related stress), 455 (1987) (prescription dmgs,
illnesses, operations, and physical handicaps). This office also has recognized that public
employees may have a privacy interest in their drug or alcohol test results. See Open
Records Decision Nos. 594 (1991) (suggesting identification of individual as having tested
positive for use ofillegal drug may raise privacy issues), 455 at 5 (1987) (citing Shoemaker
v. Handel, 619 F. Supp. 1089 (D.N.I. 1985), affd, 795 F.2d. 1136 (3rd Cir. 1986)).

Constitutional privacy consists of two intelTelated types of privacy: (1) the right to make
certain kinds of decisions independently and (2) an individual's interest in avoiding
disclosure ofpersonal matters. Open Records Decision No. 455 at 4 (1987). The first type
protects an individual's autonomy within "zones ofprivacy," which include matters related
to mamage, procreation, contraception, familyrelationships, and childrearing and education.
Id. The second type ofconstitutional privacy requires a balancing between the individual's
privacy interests and the pl.,lblic's need to lmow infonnation ofpublic concern. Id. The scope
ofinfonnation protected is nalTower than under the common-law doctrine of privacy; the
infonnation must cOllcern the "most intimate aspects of human affairs." Id. at 5 (citing
Ramie v. City ofHedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)).

You assert the remaining information is highly intimate and embarrassing. However; we find
that most of it is of legitimate public interest. The submitted infonnation pertains to an
incident involving one of the named officers. The officer was on duty when the incident
·occun·ed, his conduct walTanted official .intemal affairs investigations and random dmg
testing, and a recOlmnendation to terminate his employment as a public servant based upon
the results ofthe intemal affairs investigation. See Open Records Decision Nos. 444 at 5-6
(1986) (public has legitimate interest inknowing reasons for dismissal, demotion, promotion,
or resignation ofpublic employees), 405 at 2-3 (1983); cf Open Records Decision No. 484
(1987) (public's interest in knowing how police departments resolve complaints against
police officer ordinarily outweighs officer's privacy interest). Accordingly, onlythe personal
and medical infonnation we have marked in the submitted documents and indicated in the
submitted recordings must be withheld under section 552.101 in conjunction with
cOlmnon-law privacy. However, the remaining infonnation is 110t intimate or embalTassing
or is of legitimate public interest. Thus, the depmiment may not withhold any of the
remaining infOlmation under section 552.101 in conjunction with common-law privacy.
Further, we find the depmiment has failed to demonstrate how any portion ofthe remaining
information falls within the zones ofprivacy or implicates an individual's privacy interests
for purposes of constitutional privacy. Thus, none of the remaining information may be
withheld under section 552.101 on that basis.
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Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member infonnation of a peace officer, as defined by
article 2.12 of the Code of Criminal Procedure. See Gov't Code § 552.117(a)(2); Open
Records Decision No. 622 (1994). We note that section 552.117 encompasses a personal
cellular telephone l1lunber, provided that a govenU11ental bodydoes not payfor the cell phone
service. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not applicable
to cellular telephone l1lunbers paid for by govemmental body and intended for official use).
In this case, it is unclear whether some of the individuals whose personal information we
have marked are currently licensed peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Therefore, to the extent the individuals at issue are licensed peace
officers as defined by article 2.12, the department must withhold the personal infonnation
we have marked in the submitted documents and indicated in the submitted recordings under
section 552.117(a)(2) ofthe Govennnent Code..

lfthe individuals at issue are not licensed peace officers, then their personal infonnation may
be excepted tmder section 552.1l7(a)(l) of the Govemment Code. Section 552. 117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social securitynumbers,
and family member information of current or former officials or employees of a
govemmental body who request that this information be kept confidential under
section 552.024 ofthe Govemment Code. Gov'tCode § 552. 117(a)(1). Whether a particular
piece ofinformation is protected by section 552.117(a)(l) must be detennined at the time the
requestfor it is made. See Open Records Decision No.530 at 5 (1989). The department may
only withhold infonnation under section 552.1l7(a)(1) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for tIns
information was made. Therefore, ifthe individuals at issue are not licensed peace officers
and timely elected to keep their personal information confidential, the department must
withhold the information we have marked and indicated under section 552.117(a)(1).6

Section 552.130 ofthe Govermnent Code excepts frOfll disclosure "information [that] relates
to ... a motor vehicle operator's or driver's license or pennit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency ofthis state." Gov't Code
§ 552.130(a). Accordingly, the department must withhold the Texas motor vehicle record
infonnation we have marked in the submitted documents and indicated in the submitted
recordings tmder section 552.130 of the Govermnent Code. The remaining infonnation,
including a TCLEOSE agencyl1lunber, does not consist ofmotor vehicle record infonnation;
therefore, the department may not withhold any of the remaining information tmder
secHon 552.130 of the Govemment Code.

Section 552.136 ofthe Govennnent Code states that "[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is

6Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from public release without·
the necessity of requesting a decision from this office lmder the Act.
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collected, assembled, or maintained by or for a governmental body is confidentia1." Gov't
Code § 552.136(b). Section 552.136(a) defines "access device" as "a card, plate, code,
account number, personal identification number, electronic serial number, mobile
identification number, or other telecOlmnunications service, equip'ment, or instrument
identifier or means ofaccolU1t access that alone or in conjunction with another access device
may be used to ... obtain money, goods, services, or another thing of value [or] initiate a
transfer of funds other than a transfer originated solely by paper instnunent." Id.
§ 552.136(a). Upon review, we conclude the telephone account number in the remaining
infonnation is an access device number for purposes of section 552.136. Thus, the
department must withhold the accolU1t number we marked under section 552.136.

Section 552.137 ofthe Govennnent Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcOlmnUIri~atingelectronically with
a governmental body," unless the member ofthe public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). See id. § 552.137(a)-(c). The
e-mail address at issue is not a type specifically excluded by section 552. 137(c).
Accordingly, the department must withhold the e-mail address we have marked under
section 552.137 of the Government Code, lU1less the owner of the e-mail address
affinnative1y consented to its disclosure.

Finally, we note that some ofthe submitted infonnation appears to be protected bycopyright.
A govenunental body must allow inspection of copyrighted materials unless an exception
applies to the infonnation, but a custodian ofpublic records must comply with copyright law
and is not required to furnish copies ofrecords that are copyrighted. See Attorney General
Opinion JM-672 (1987). Thus, if a member of the public wishes to malce copies of
copyrighted materiais, the person must do so unassisted by the governmental body. hl
making copies, the member ofthe public asslunes the duty ofcompliance with the copyright
law and the.risk of a copyright infringement suit. See Open Records Decision No. 550
(1990).

hl sununary, the department must withhold: (1) the medical records we have marked under
the MPA; (2) the infonnation we have marked lU1der section 611.002(a) ofthe Health and
Safety Code; (3) the submitted L-3 fonn lU1der section 552.101 ofthe Govenunent Code in
conjunction with section 1701.306 ofthe Occupations Code; (4) the submittedF-5 fonn and
its attachment under section 552.101 of the Govenunent Code in conjunction with
section 1701.454 of the Occupations Code; (5) the infonnation we have marked and
indicated under section 552.101 in conjlU1ction with common-law privacy; (7) the personal
infonnation we have marked and indicated under section 552.117(a)(2), to the extent the
individuals at issue are licensed peace officers; (8) the personal infonnation we have marked
and indicated under section 552.117(a)(1), ifthe individuals at issue are not licensed peace
officers and the individuals timely elected to keep their personal infonnation confidential;
(9) the Texas driver's license and motor vehicle record infon-riation we have marked and·
indicated under section 552.130; (10) the account number we have marked under
section 552.136 of the Government Code; and (11) the marked e-mail address under



,------------ _.~---_..

I

Ms. Martha T. Williams - Page 8

section 552.137, unless the owner of the e-mail address affirmatively consented to its
disclosure.? The department must release the remaining information to the requestor, but
must comply with copyright law in so doing. We note that if the department lacks the
technical capability to redact the infonnation subject to sections 552.101, 552.117,
and 552.130 in the submittedtecordings, the depmiment must withhold the recordings in
their entirety. See Open Records Decision No. 364 (1983).

This letter mling is limited to the pmiicular infomlation at issue in this request and limited
to the·facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This mling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

:rtM~~
Paige Lay
Assistant Attomey General
Open Records Division

PLidls

Ref: ID# 365799

Ene. Submitted docume;nts

c: Requestor
(w/o enclosures)

7We note this office recently issued Open Records DecisionNo. 684 (2009), a previous detemunation
to all govenunental bodies authorizing them t6 withhold ten categories of infom1ation including, L-3
declarations under section 552.101 in conjunction with section 1701.306 of the Occupations Code, Texas
driver's license numbers and Texas license plate nllinbers lli1der section 552. 130 ofthe Govenunent Code, and
an e-mail address of a member of the public under section 552.137, without the necessity of requesting an
attomey general decision. However, Open Records Decision No. 684 does not apply to instances where a
govemmental body lacks the technological capability to redact Texas motor vehicle record information from
a requested recording.


