ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 28, 2009

Mr. Leonard V. Schneider

Ross, Banks, May, Cron & Cavin, P.C.
2 Riverway, Suite 700

Houston, Texas 77056-1918

OR2009-18207

Dear Mr. Schneider:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 365342 (Request No. 09-407).

The League City Police Department (the “department”), which you represent, received a
request for personnel and disciplinary records concerning a named officer. You state that
some of the requested information will be provided to the requestor, with redactions pursuant
to section 552.147 of the Government Code, as well as the previous determination issued by -
this office in Open Records Decision No. 670 (2001).! You further state you have redacted
a personal e-mail address under section 552.137 of the Government Code.? You claim the
submitted information ‘is excepted from disclosure under

ISee Open Records Decision No. 670 at 6 (2001) (authorizing all governmental bodies that are subject
to the Act to-withhold home addresses and telephone numbers, personal cellular telephone numbers, personal
pager numbers, social security numbers, and family member information of peace officers without the necessity
of requesting attorney general decision under section 552.117(a)(2); see also Gov’t Code § 552.301(a); Open
Records Decision No. 673 (2001) (delineating circumstances under which attorney general decision constitutes
previous determination under section 552.301).

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail .
address of a member of the public under section 552.1370f the Government Code, without the necessity of
requesting an attorney general decision.
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sections 552.101, 552.117, 552.1175, 552.119, and 552.136 of the Government Code.> We
have considered the exceptions you claim and reviewed the submitted representative sample
of information.*

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101. This section
encompasses information protected by other statutes, including section 143.089 of the Local
Government Code. You state that the City of League City is a civil service city.
Section 143.089 contemplates two different types of personnel files, a police officer’s civil
service file that a city’s civil service director is required to maintain, and an internal file that
the police department may maintain for its own use. See Local Gov’t Code § 143.089(a), (g).

In cases in which a police department investigates a police officer’s misconduct and takes
disciplinary action against an officer, it is required by section 143.089(2)(2) to place all
investigatory records relating to the investigation and disciplinary action, including
background documents such as complaints, witness statements, and documents oflike nature
from individuals who were not in a supervisory capacity, in the police officer’s civil service
file maintained under section 143.089(a).” See Abbott v. City of Corpus Christi, 109
S.W.3d 113, 122 (Tex. App.—Austin 2003, no pet.). All investigatory materials in a case
resulting in disciplinary action are “from the employing department” when they are held by
or in possession of the department because of its investigation into a police officer’s
misconduct, and the department must forward them to the civil service commission for
placement in the civil service personnel file. /d. Such records are subject to release under
chapter 552 ofthe Government Code. See id. § 143.089(f); Open Records Decision No. 562
at 6 (1990). However, a document relating to a police officer’s alleged misconduct may not
be placed in his civil service personnel file if there is insufficient evidence to sustain the
charge of misconduct. See Local Gov’t Code § 143.089(b). Information that reasonably
relates to a police officer’s employment relationship with the police department and that is
maintained in a police department’s internal file pursuant to section 143.089(g) is

. *The department did not raise section 552.1175 as an exception to disclosure within ten business days
of the date the city received the request. See Gov’t Code §§ 552.301(b), .302. However, because
section 552.1175 is a mandatory exception that can provide a compelling reason to withhold information from
disclosure, we will consider your claim under section 552.1175. See id, see also Open Records Decision
Nos. 150 at 2 (1977), 319 (1982). - '

“We assume that the “representative sample” of records submniitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this

office.

SChapter 143 prescribes the following types of disciplinary actions: removal, suspension, demotion,
and uncompensated duty. See Local Gov’t Code §§ 143.051-.055.
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confidential and must not be released.S See City of San Antonio v. San Antonio
Express-News, 47 S.W.3d 556 (Tex. App.—San Antonio 2000, pet. denied); City of San
Antonio v. Tex. Attorney General, 851 S.W.2d 946, 949 (Tex. App.—Austin 1993, writ
denied). '

You inform us that Exhibit A consists of information that is maintained in the police
department’s internal personnel file of the named officer and that did not result in
disciplinary action as contemplated by section 143.089. Based on your representations and
our review, we agree that Exhibit A is confidential pursuant to section 143.089(g) of the
Local Government Code and must be withheld under section 552.101 of the Government

Code.

We now address your arguments for the information in Exhibit B, which you indicate is
maintained in the officer’s civil service file. The information at issue contains fingerprints.
Section 552.101 also encompasses chapter 560 of the Government Code which provides that
a governmental body may not release fingerprint information except in certain limited
circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier” to include
fingerprints), 560.002 (prescribing manner in which biometric identifiers must be maintained
and circumstances in which they can be released), 560.003 (biometric identifiers in
possession of governmental body exempt from disclosure under the Act). You do not inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the department must
withhold the information you have marked under section 552.101 in conjunction with
section 560.003 of the Government Code.’

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d688, 685 (Tex.1976). To demonstrate the applicability of common-law privacy, both
prongs of this test must be demonstrated. Id. at 681-82. This office has found personal
financial information nét relating to the financial transaction between an individual and a
governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (designation of beneficiary of employee’s retirement
benefits and optional insurance coverage; choice of particular insurance carrier; direct

SWe note that section 143.089(g) requires a police department that receives a request for information
maintained in a file under section 143.089(g) to refer that person to the civil service director or the director’s

designee.

"We note that ORD No. 684, discussed above, also authorizes governmental bodies to withhold a
fingerprint under section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code without the necessity of requesting a decision from our office.-
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deposit authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care, or dependent care). However, there is a legitimate public interest in
the essential facts about a financial transaction between an individual and a governmental
body. Seeid. at 9 (information revealing that employee participates in group insurance plan
funded partly or wholly by governmental body is not excepted from disclosure); see also
Open Decision Nos. 545 (1990) (financial information pertaining to receipt of funds from
governmental body or debts owed to governmental body not protected by common law
privacy), 523 (1989). Upon review, we find the department must withhold the information
we have marked under section 552.101 of the Government Code in conjunction with

common-law privacy.?
Section 552.119 of the Government Code provides as follows:

(a) A photograph that depicts a peace officer as defined by Article 2.12,
Code of Criminal Procedure, the release of which would endanger the life or
physical safety of the officer, is excepted from [required public disclosure]
unless:

(1) the officer is under indictment or charged with an offense by
information;

(2) the officer is a party in a civil service hearing or a case in
arbitration; or

(3) the photograph is introduced as evidence in a judicial proceeding.

(b) A photograph excepted from disclosure under Subsection (a) may be
made public only if the peace officer gives written consent to the disclosure.

Gov’t Code § 552.119. Under section 552.119 a governmental body must demonstrate, if
the documents do not demonstrate on their face, that release of the photograph would
endanger the life or physical safety of a peace officer. After review of your arguments, we
find you have not demonstrated, and it is not apparent from our review of the submitted
information, that release of the photograph at issue would endanger the life or physical safety
of the peace officer depicted; therefore, the city may not withhold the photograph of the
officer pursuant to section 552.119 of the Government Code.

In summary, the department must withhold Exhibit B under section 552.101 of the
Government Code in conjunction with section 143.089(g) of the Local Government Code.
The department must withhold the information you have marked under section 552.101 of
the Government Code in conjunction with 560.003 of the Government Code. The

8As our ruling is dispositive, we do not address your remaining arguments for this information.
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department must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The remaining information
must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

. governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our-website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787. '

Sincerely,

amela Wissemann 7
Assistant Attorney General
Open Records Division

PFW/ce
Ref: ID# 365342
Enc.v Submitted documents

c:  Requestor
(w/o enclosures)




