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December 28, 2009

Ms. Kimberly M. James
Bracewell & Giuliani, L.L.P.
711 Louisiana Street, Suite 2300
Houston, Texas 77002-2770

OR2009-18243

Dear Ms, James:

You ask whether certain information is subject to required public disclosure under the
.Public Information Act (the "Act"), chapter 552 ofthe Government Code..Your request was
assigned ID# 365476.

The College of the Mainland (the "college"), which you represent, received a request for
twelve categories of records pertaining to the hiring and job duties of a named individual.
You claim thatthe submitted information is exceptedfrom disclosure under sections 552.101
and 552.102 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statUtory, or by judicial decision." Gov't
Code § 552.101. This section encompasses statutes such as section 21.355 of the Education
Code, which provides that "[a] document evaluating the performance of a teacher or
administrator is confidential." Educ. Code § 21.355. You argue that section 21.355 is
applicable to an appointment nomination which you have marked. However, this office has
found that section 21.355 of the Education Code, which provides for the confidentiality of
evaluations of school district teachers and administrators, does not apply to junior or
community colleges. Consequently, the college niay not withhold any portion of the
submitted information pursuant to section 21.355 of the Education Code.

You claim the submitted transcripts are excepted from disclosure under section 552.102(b)
of the Government Code. This section excepts from disclosure "a transcript from an

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employmellt Oppor"'"ity Employer. Prill ted all Recycled Paper



Ms. Kimberly M. James - Page 2

institution of higher education maintained in the personnel file of a professional public
school employee." Gov't Code § 552.102(b). This office has interpreted "professional
public school employee" to refer to employees of public schools providing "public
education" under title 2 of the Education Code, not colleges and universities providing
"higher education" under title 3 ofthe Education Code. Therefore, we determine that section
552.102(b) does not apply to the submitted transcripts. Accordingly, the college may not
withhold the information you have marked under section 552.102(b) of the Government
Code. See Open Records Decision Nos. 470, 467 (1987) (public has legitimate interest in
job qualifications, including college transcripts, of public employees).

Section 552.102 of the Government Code also excepts from disclosure "information in a
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy." Gov't Code § 552.102(a). fu Hubert v. Harte-Hanks Texas Newspapers,
the court ruled that the test to be applied to information claimed to be protected under
section 552.102 is the same as the test formulated by the Texas Supreme Court in Industrial
Foundation v. Texas IndustrialAccidentBoardfor information claimedto beprotectedunder
the doctrine of common-law privacy as incorporated by section 552.101 of the Act. See
Hubert v. Harte-Hanks Tex. Newspapers, 652 S.W.2d 546, 550 (Tex. App.-Austin 1983,
writ refd n.r.e.) (citing Indus. Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668,685
(Tex. 1976». Accordingly, we will consider your' common-law privacy claim under both
sections 552.101 and 552.102 of the Government Code.

Common-law privacy protects information if (1) the information contains highlyintimate or
embarrassing facts the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not oflegitimate concern to the public. Indus. Found., 540
S.W.2d at 685. The type of information considered intimate and embarrassing by the Texas
Supreme Court in Industrial Foundation included information relating to sexual assault,
pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
Generally, however, the public has a legitimate interest in information that relates to public
employment and public employees, and information that pertains to an employee's actions
as a public servant generally cannot be considered beyond the realm of legitimate public
interest. See Open Records Decisions Nos. 562 at 10 (1990) (personnel file information does
not involve most intimate aspects of human affairs, but in fact touches on matters of
legitimate public concern); 470 at 4 (1987) (public has legitimate interest in job
qualifications and performance of public employees); 444 at 5-6 (1986) (public has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employees); 423 at 2 (1984) (scope of public employee privacy is narrow). Upon
review, we find that none of the submitted information constitutes highly intimate or
embarrassing information of no legitimate concern to the public. Therefore, none of the
submitted information may be withheld under either section 552.101 or section 552.102 on
the basis of common-law privacy.
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We note that a portion of the submitted information may be protected under section 552.117
of the Government Code.! Section 552.117(a)(I) excepts from disclosure the current and
former home addresses and telephone numbers, social security numbers, and family member
inf~rmationof current or former officials or employees ofa governmental body who request
that this information be kept confidential under section 552.024 of the Government Code.
Gov't Code § 552.117(a)(I). Whether information is protected by section 552.117(a)(1)
must be determine~ at the time the request for it is made: See Open Records Decision

.No. 530 at 5 (1989). If the individual at issue timely elected to withhold her personal
information, the college must withhold the information we have marked in the submitted
records pursuant to section 552.117(a)(I) of the Government Code. If the individual did not
timely elect to withhold her information, then the college may not withhold the marked
information under section 552.117(a)(1) of the Government Code.2

We note a portion of the submitted information is subject to section 552.130 of the
Government Code, which provides information relating to amotor vehicle operator's license,
driver's license, motor vehicle title, or registration issued by a Texas agency is excepted from
public release. Gov't Code § 552.130(a)(1), (2). We have marked the Texas driver's license
number that must be withheld under section 552.130 of the Government Code.3

In summary, if the individual at issue timely elected to withhold her personal information
under section 552.024, the college must withhold the information we have marked in the
submitted records pursuant to section 552.117(a)(1) of the Governr6.ent Code. The college
also must withhold the Texas driver's license number we have marked pursuant to section
552.130. The remaining illformation must be 'released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

'The Office ofthe Attorney General will raise mandatory exceptions on behalfofagovernmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987), 470
(1987).

2Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from public release without
the necessity of requesting a decision from this office under the Act.

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas driver's
license numbers under section552.130 ofthe GovernmentCode, without the necessity ofrequesting an attorney
general decision.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,, .

at (~77) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

~~j;eY
Assistant Attorney General
Open Records Division

UHlsdk

Ref: ID# 365476

Ene. Submitted documents

c: Requestor
(w/o enclosures)


