
ATTORNEY GENERAL OF TEXAS
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December 28, 2009

Ms. Andrea Sheehan
Ms. Elisabeth A. Donley
Law Offices of Robert E. Ltma, P.C.
4411 North Central Expressway
Dallas, Texas 75205

0R2009-18258

Dear Ms. Sheehan and Ms. Donley:

You ask whether certain infonnation is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Yourrequest was
assigned ID# 365402.

The Carrollton-Fanners Branch Independent School District (the "district"), which you
represent, received a request for six categories of infonnation related to attomey fee bills, a
specified settlement agreement, and the cmTent oath of office and officer's statements for
named individuals.! You state that the district will release some. of the requested
infonnation. You claim that the submitted information is excepted fi.·om disclosure tmder
sections 552.103,552.107, and 552.111 ofthe Govenunent Code and privileged under Texas
Rule of Evidence 503 and Texas Rules of Civil Procedure 192.3 and 192.5. We have
considered your argmnents and reviewed the submitted infomlation.

You infonn us that some ofthe submitted infonnation was the subject ofa previous request
for infonnation, as a result ofwhich this office issued Open Records Letter No. 2009-17812
(2009). hl that decision, we ruled that the district may withhold pOliions ofthe infonnation
at issue tmder Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5 and
release the remaining information. As we have no indication that the law, facts, or
circumstances on which the pliorruling was based have changed, the district may continue

Iyou infOlID us the requestor clarified his request for information. See Gov't Code § 522.222(b)
(governmental body may communicate with requestor for purpose of clarifying or narrowing request for
infOlmation).
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to rely on Open Records Letter No. 2009-17812 as a previous detennination and withhold
or release the same infonnation in accordance with the previous detelmination. See Open
Records Decision No. 673 (2001) (so long as law, facts, alid cirClUllstances On which prior
ruling was based have not changed, first type of previous detennination exists where
requested infonnation is precisely same infomlation as was addressed in prior attomey
general ruling, ruling is addressed to same govemmental body, and ruling concludes that
infonnation is or is not excepted from disclosure).

Next, you state that you have marked pOliions ofthe submitted infomlation as not responsive
to the instant request. TIns ruling does notaddress the public availability ofany infonnation
that is not responsive to the request, and the district need not release non-responsive
infOlmation.

Next, we note that the remaining infomlation is subject to section 552.022(a)(16) of the
Govemment Code, which provides that infomlation in a bill for attomey's fees must be
released lUlless it is privileged lUlder the attomey-client privilege or is expressly confidential
under other law. See Gov't Code § 552.022(a)(16). You claim the submitted infonnation
is excepted from disclosure under sections 552.103, 552.107, and 552.111 of the
Govemment Code. These sections, however, are discretionary exceptions to disclosure that
protect the govemmental body's interests and may be waived. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d469, 475-76 (Tex. App.-Dallas 1999, no pet.)
(govemmental bodymaywaive section 552.1 03); see also Open Records Decision Nos. 676
at 10-11 (2002) (attomey-client privilege tmder section 552.107(1) may be waived), 677
at 10 (2002) (attomey work product privilege tmder section 552.111 may be waived), 665
at 2 n.5 (2000) (discretionmy exceptions generally). As such, these sections do not malce
infonnation confidential. Therefore, the district maynot withhold the submitted infomlation
lUlder section 552.103, section 552.107, or section 552.111. However, the Texas Supreme
COlUi has held that the Texas Rules ofEvidence mld the Texas Rules ofCivil Procedure are
"other law" within the memnng 6f section 552.022. See In re City of Georgetown, 53
S.W.3d 328, 336 (Tex. 2001). Accordingly, we will consider your asseliion of the
attomey-client privilege tmder Texas Rule ofEvidence 503, the consulting expeIi privilege
tmder Texas Rule of Civil Procedure 192.3, and the attomey work product privilege lUlder
Texas Rule' of Civil Procedure 192.5,

Texas Rule of Evidence 503 enacts the attomey-client privilege. Rule 503(b)(1) provides
as follows:

A client has a privilege to refuse to disclose mld to prevent any other person
from disclosing confidential conunlUncations made for the purpose of
facilitating the rendition ofprofessional legal services to the client:

(A) between the client or a representative ofthe client and the
client's lawyer or a representative of the lawyer;
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(B) between the lawyer and the lawyer's represent_ative;

(C) by the client or a representative of the client, or the
client's lawyer or a representative of the lawyer, to a lawyer
or a representative of a lawyer representing another pmiy in
a pending action and conce111ing a matter ofcommon interest
therein;

(D) between representatives ofthe client or between the client
and a representative ofthe client; or

(E) among lawyers and their representatives representing the
smne client.

TEX. R. EVID. 503(b)(1). A cOlmnunication is "confidential" ifnot intended to be disclosed
to third persons other than those to whom disclosure is made in furthermlce ofthe rendition
ofprofessional legal services to the client or those reasonablynecessary for the transmission
of the communication. Id. 503(a)(5).

Thus, in order to withhold att0111ey-client privileged infonnation from disclosure lUlder
rule 503, a govel11mental body must: (1) show that the document is a communication
transmitted between privileged parties or reveals a confidential commlmication; (2) identify
the parties involved in the commlUlication; mld (3) show that the cOlmmmication is
confidential by explaining that it was not inteilded to be disclosed to third persons mld that
it was made in furtherance ofthe rendition ofprofessional legal services to the client. Upon
a demonstration of all tlll:ee factors, the information is privileged and confidential under
rule 503, provided the client has not waived the privilege or the document does not fall
within the purview .of the exceptions to the privilege enumerated in rule 503(d). See
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423,427 (Tex. App.-Hollston [14th
Dist.] 1993, no writ).

You state that the information you have marked in the submitted att0111ey fee bills document
communications between the district's att0111eys and their clients that were made in
COllilectionwith the rendition ofprofessional legal services to the district. You also state that
the conllnUlllcations were intended to be and have remained confidential. Accordingly, the
district may withhold the inf01111ation we have marked on the basis of the attomey-client
privilege under Texas Rule of Evidence 503.2 However, we find that you have failed to
demonstrate that the remaining infonnation documents confidential commUlllcations that
were made between privileged paIiies. Therefore, we conclude that Texas Rule of

2As our lUling is dispositive, we need not address your remaining arguments against disclosure ofthis
infOlTIlation.
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Evidence 503 is not applicable to the remaining infonnation, and it may not be withheld on
this basis. .

Rule 192.5 ofthe Texas Rules of Civil Procedme encompasses the att0111ey work product
.privilege. For purposes of section 552.022 of the Gove111ment Code, infonnation may be
withheld lUlder rule 192.5 only to the extent that the infonnation implicates the core work
product aspect ofthe work product privilege. See ORD 677 at 9-10. Rule 192.5 defines core
work product as the work product of an attorney or an attorney's representative, developed
in anticipation of litigation or for trial, that contains the mental impressions, opinions,
conclusions, or legal theories of the attorney or the attorney's representative. See TEX. R.
CIV. P. 192.5(a), (b)(1). Accordingly, in order to withhold attorney core work product :fl.-om
disclosme lUlder rule 192.5, a govenllnental body must demonstrate that the material was
(1) created for trial or in anticipation of litigation when the governmental body received the
request for infOlmation, and (2) consists of an att0111ey's or the attorney's representative's
mental impressions, opinions, conclusions, or legal theories. Id.

The first prong of the work product test, which requires a governmental body to show that
the information at issue was created in anticipation of litigation, has two parts. A
governmental body must demonstrate that (1) a reasonable person would have concluded
fi.-omthe totality of the circumstances sUlTolUlding the investigation that there was a
substantial chance that litigation would ensue, and (2) the party resisting discovery believed
in good faith that there was a substantial chance that litigation would ensue and conducted
the investigation for the purpose of preparing for such litigation. See Nat'l Tank v.
Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial chance" oflitigation does not
mean a statistical probability, but rather "that litigation is more than merely an abstract
possibility or lUlwananted fear." Id. at 204. The second prong of the work product test
requires the governmental body to show that the docUlnents at issue contain the att0111ey's
or the attorney's representative's mental impressions, opinions, conclusions, or legal
theories. See TEX. R. Crv. P. 192.5(b)(I). A docUlnent containing core work product
infonnation that meets both prongs of the work product test may be withheld lUlder
rule 192.5, provided the il~formation does not fall within the purview ofthe exceptions to the
privilege enU1l1erated in rule 192.5(c). See Caldwell, 861 S.W.2d at 427.

You contend that the att0111ey fee bills contain att0111ey work product that is protected by
rule 192.5. Having considered the submitted argUlnents and reviewed the infonnation at
issue, we conclude that the infonnation we have marked in the attorney fee bills constitutes
privileged att0111ey work product that may be withheld Ullder rule 192.5 of the Texas Rules
of Civil Procedme. However, you have not demonstrated that any of the remaining
infOlmation you have marked in the submitted fee bills consists of mental impressions,
opinions, conclusions, or legal theories of an attorney or an att0111ey's representative that
were created for trial or in anticipation of litigation. We therefore conclude that the district
may 110t withhold any of the remaining infonnation under Texas Rule of Civil
Procedme 192.5.·
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hl sllimnary, the district may continue to rely on Open Records Letter No. 2009-17812 as a
previous detennination and withhold or release the same infonnation in accordance with the
previous detemlination. The district may withhold the infOlmation we have marked llilder
Texas Rule ofEvidence 503 and the infonnation we have marked lUlder Texas Rule ofCivil
Procedure 192.5. The remaining infonnation must be released.

TIlls letter lUling is limited to the particular infonnation at issue in tIlls request and limited
to the facts as presented to us; therefore, tIlls ruling must not be relied upon as a previous
detennination regarding any other infonnati<;m or any other circmnstances.

This lUling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions' concenllng the allowable charges for providing public ­
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

SinCerelY,.. .' ,I
~ L W;)(~.f

Tamara Wilcox
Assistant Attomey General '
Open Records Division
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