
ATTORNEY GENERAL OF TExAS

GREG ABBOTT

December 30, 2009

Ms. Sara Shiplet Waitt
Senior Associate Commissioner
Legal and Regulatory Affairs
Texas Department of Insurance
P.O. Box 149104
Austin, Texas 78714-9104

0R2009-18398

Dear Ms. Waitt:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 365854 (TDI # 97115).

The Texas Department ofInsurance (the "department") received a request for two rate filings
ofFarmers Fire Insurance Exchange and the last ten pages ofanother company's rate filing.
You state some responsive information has been released to the requestor. You claim
portions of the submitted rate filing are excepted from disclosure upder section 552.137 of
the Government Code. You also state release of the submitted information may implicate
the proprietary interests of Fire Insurance Exchange and Farmers Insurance Exchange
("Farmers"). Accordingly, you state and provide documentation" showing you notified
Farmers ofthe department' s receipt ofthe request for information and ofthe company's right
to submit arguments to this office as to why its information should not be released to the
requestor. See Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990)
(statutory predecessor to section 552.305 permits governmental body to rely on interested
third party to raise and explain applicability ofexception in the Act in certain circumstances).
We have considered your arguments and reviewed the submitted information. We have also
received and considered Farmers's comments.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US

All Eqllal Employm"'t Opportullity Employer. Prill ted Oil Recycled Paper



------_.._----_.- _-----------------------------------_._-----------_ .. __ .. _------------ - -- --------------

Ms. Sara Shiplet Waitt - Page 2

We note the department, in its brief to this office, raised section 2251.107 of the Insurance
Code in connection with the request for information. Section 2251.1 07 states, "[e]ach filing
made, and any supporting information filed, under this chapter is open to public inspection
as of the date of the filing." Ins. Code § 2251.1 07. Farmers argiles section 2251.107 does
not apply to its submitted information because the information does not constitute
"supporting information" for purposes ofsection 2251.1 07. However, the department states
the filing at issue, link: number 72690, is a rate filing that uses credit scoring according to
section 5.9941 of title 28 of the Texas Administrative Code, and supporting information
-required by section 5.9941 is part of an insurer's rate filing, which is governed by
chapter 2251. Thus, based on the department's representations, we find section 2251.107
applies to the submitted rate filing information.

Farmers claims its submitted information is excepted under section 552.110 of the
Government Code, and, as previously stated, the department ~laims portions of the
information at issue are excepted under section 552.137 of the Government Code.
Information t~'at is specifically made public by statute may not be withheld from the public
under any of the exceptions to public disclosure under the Act. See, e.g., Open Records
Decision Nos. 544 (1990), 378 (1983), 161 (1977), 146 (1976). Thus, a filing made under
chapter 2251 of the Insurance Code is public information, and the Act's exceptions do not
apply. However, Farmers contends its information is confidential pursuantto Texas Rule
of Evidence 408 and provisions of the Insurance Code. Thus, we address Farmers's
remaining arguments.

Farmers claims its information is excepted from disclosure under section 552.101 of the
Government Code in conjunction with Texas Rule of Evidence 408. Section 552.101
excepts from public disclosure "information considered to be confidential.by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. Section 552.101
does not encompass discovery privileges. Open Records Decision No. 575 at 2 (1990)
(discovery privileges not confidentiality provisions for purposes ofsection 552.101). Texas
Rules ofEvidence are applied to information subject to section 552'.022 of the Government
Code. In re City a/Georgetown, 53 S.W.3d 328,336 (Tex. 2001). Here, the information
is not subject to section 552.022. Thus, the department may not withhold any information
from the requestor under section 552.101 of the Government Code in conjunction with
rule 408.

Farmers also contends its information is confidential under section 552.101 of the
Government Code in conjunction with section 38.001(d) of the Insurance Code.
Section 38.001provides in part:

(b) The department may address a reasonable inquiry to any insurance
company, including a Lloyd's plan or reciprocal or interinsurance exchange,
or an agent or other holder of an authorization relating to:

'. ~;
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. (1) the person's business condition; or

(2) any matter connected with the person's transactions that the
.' department considers necessary for the public good or for the proper
discharge of the department's duties.

(d) A r,esponse made under this section that is otherwise privileged or
confidential by law remains privileged or confidential until introduced into
evidence at an administrative hearing or in a court.

Ins. Code § 38.001(b), (d). We note section 38.001(d) does not itselfmake any information
privileged or confidential. Rather, section 38.001(d) provides that information furnished to
the department that is otherwise privileged or confidential remains privileged or confidential
until introduced into evidence at an administrative hearing or in a court. In order for
section 552.101 to apply, a statute must contain language expressly making certain
information confidential. See Open Records Decision Nos. 658 at 4 (1998), 478 at 2
(1987),465 at4-5 (1987). Confidentiality cannot be implied from the structure ofa statute
or rule. See ORD 465 at 4-5. Accordingly, the department may not withhold any portion of
Farmers's information from disclosure pursuant to section 552.101 ofthe Government Code
in conjunction with section 38.001 of the Insurance Code.

Lastly, Farmers claims its information is confidential under section 552.101 of the
Government Code in conjunction with sections 559.151 and 559.152 ofthe Insurance Code. I

Section 559.151 provides, in relevant part:

(c) A filing [of an insurer's credit scoring model] that includes credit scoring may
include loss experience justifying the use of credit information.

Ins. Code § 559.151. Section 559.152 provides:

A credit scoring model filed to comply with [chapter 559 ofthe Insurance Code], as
of the date the filing is received by the department: '

'(1) is public information;

(2) is not subject to any exceptions to disclosure under Chapter 552,
Government Code; and

IAlthough Farmers cites to sections 552.151 and 552.152 ofthe Insurance Code, we note the correct
sections are 559.151 and 559.152 of the Insurance Code.
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(3) cannot be withheld from disclosure under any other law.

Id § 559.152. Farmers contends, when read together, sections 559.151 and 559.152 provide
for the confidentiality ofloss experience databecause section 559.15'2 provides for the public
disclosure of a credit scoring 'model but does not refer to loss experience data. Farmers
asserts by failing to provide for the express disclosure of loss experience data, the clear
legislative intent was to except loss experience data from public disclosure. Thus, Farmers's
argument relies on the structure ofthese statutes, and as previously discussed, this office will
not imply confidentiality from a statute's structure. See ORD 465 at 4-5. A statute must
expressly provide for the confidentiality ofinformation in orderfor section 552.101 to apply,
and neither section 559.151 nor section 559.152 makes any information confidential. See
Open Records Decision Nos. 658 at 4,478 at 2,465 at 4-5. Consequently, the department
may not withhold any portion of Farmers',s information from disclosure pursuant to
section 552.101 of the Government Code in conjunction with section 559.151 or
seCtion 559.152 ofthe Insurance Code. Thus, the submitted rate filing information must be
released to thetequestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmentalbody and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the bffice of the Attorney General's Open Government Hotline, toll free,
at (877) 673.:6839. Questions concerning the allowable charg~s for providing public
informatiol). under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-67

SinCerel~ _',~:__

Chris Schulz '
Assistant Attorney General
Open RecordsDivision

CS/eeg
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Ref: ID# 365854

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Thomas T. Rodgers
Jackson & Walker L.L.P.
100 Congress Avenue, Suite 1100
Austin, Texas 78701
(w/o enclosures)

Ms. Marilyn M. Montano
Jackson & Walker L.L.P.
100 Congress Avenue, Suite 1100
Austin, Texas 78701
(w/o enclosures)

Mr. Frank R. Woudstra
Farmers Insurance Exchange
P.O. Box 149044
Austin; Texas 78714-9044
(w/o enclosures)

Mr. Chris Granger
Attorney
15700 Long Vista Drive
Austin, Texas 78728-3822
(w/o enclosures)
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