
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

December 30, 2009

Mr. C. Corey Fickes
Taylor Olson Adkins Sralla ElamL.L.P.
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0R2009-18455

Dear Mr. Fickes:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was
assigned ID# 365736.

The Southlake Department of Public Safety (the "depmiment"), which you represent,
received arequest for all information peliaining to four named individuals and a specified
address for a specified period oftime. You claim that the requested infonnation is excepted
fi-om disclosure under sections 552.101,552.108, and 552.130 ofthe Govemment Code. We
have considered the exceptions you claim and reviewed the submitted infonnation.

Section 552.101 ofthe Govemment Code excepts fi-om disclosure "infonnation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. .This section encompasses the doctrine of common-law privacy, which
protects infonnationthat (1) contains highly intimate or emban-assing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not oflegitimate
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of cOlmnon-law privacy, both prongs of this
test must be satisfied. Id. at 681-82. A compilation of an individual's criminal histOly is
highly embanassing infonnation, the publication ofwhich would be highly objectionable to
a reasonable person. Cf Us. Dep't of Justice v. Reporters Comm. for Freedom. of the

-- -Press,- 489 -"8B~q49,-q64:(-19 89)-Ewhen-eonsidering-prong-regarding-individual.?s -privaey-- - -- --- --- ­
interest, comi recognized distinction between public records found in courthouse files and
local police stations and compiled summmy of infonnation and noted that individual has
significant privacy interest in compilation ofone's criminal history). Fmihennore, we find
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that a compilation ofa private citizen's criminal history is generallynot oflegitimate concem
to the public.

The present request requires the department to compile lU1specified law enforcement records
concerning the individuals at issue. We find tIns request for unspecified law enforcement
records implicates the named individuals' right to privacy. Therefore, to the extent the
department maintains law enforcement records depicting the named individuals as suspects,
anestees, or criminal defendants, the dep31iment must witl1110ld any such infonnationlU1der
section552.101 ofthe Govemment Code in conjlU1ctionwith common-lawprivacy. We note
that the department has submitted incident repOli munbers 9SP015591, 09SP060603,
and 09SP051005, which do not depict the named individuals as suspects, anestees, or a
criminal defend311ts. These reports do not constitute criminal history compilation protected
by common-law privacy and may not be withheld on that basis under section 552.191.

Common-law privacy also protects other types of infonnation. The types of infomlation
considered intimate or embanassing by the Texas Supreme Court in Industrial Foundation
included informationrelating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psyclnatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. In addition, this office has foUnd that some kinds
of medical information or infonnation indicating disabilities or specific illnesses to be
excepted :fl.-om required public disclosure lU1der common-law privacy. See Open Records
Decision Nos. 470 (1987) (illness from sev.ere emotional andjob-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps). This office has also
determined that common-law privacy generally protects the identities ofjuvenile offenders,
see Open Records Decision No. 384 (1983); cf Fam. Code § 58.007(c), and the identities
ofjuvenile victims ofabuse or neglect, see Open Records Decision No. 394 (1983); cf F31n.
Code § 261.201. The depmiment must withhold the information we have marked in report
numbers 09SP060603 and 09SP051005 under section 552.101 in conjunction with
common-law privacy.

Section 552.101 also encompasses section 58.007 of the Family Code, wInch states in
relevant p31i:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and infomlation stored, by electronic means or otherwise,
concerning the clnld from wInch a record or file could be generated may not
be disclosed to the public and shall be: -

---(1) ifmamtamed oii}5aper-orimcr6filni;kepfsepafate from adu.lrfiles
and records;

(2) if maintained electronically in the S31ne computer system as
records or files relating to adults, be accessible lU1der controls that are
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separate and distinct from controls to access electronic data
conceming adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depositOly, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). You state section 58.007 ofthe Family Code is applicable to repOli
munbers 9SPOI5591, 09SP060603, and 09SP05I005. Forpmposes of section 58.007(c), a
"child" is a person who is ten years ofage or older and under seventeen years ofage. See id.
§ 51.02(2). Section 58.007(c) is not applicable to information that relates to ajuvenile as a
coniplainant, victim, witness, or other involved party and not as a suspect or offender. Upon
review, we find report numbers 9SPO15591, 09SP060603,and 09SP05l 005 do not identify

.any juveniles as a suspect or offender. Therefore, the depaliment may not withhold any
portion ofthese repOlis lUlder section 552.101 ofthe Govenunellt Code in conjlUlction with
section 58.007 ofthe Family Code.

Section 552.101 also encompasses section 261.201(a) of the Fainily Code, which provides
as follows:

(a) [T]he following information is confidential, is not subject to public
release lUlder Chapter 552,Govermnent Code, and maybe disclosed only for

. purposes consistentwith this code and applicable federal or state law orunder
mles adopted by an investigating agency:

(1) a report of alleged or suspected abuse or neglect made
under tins chapter and the identity of the person making the _
report; and

(2) except as otherwise provided in tIns section, the files,
reports, records, commlUncations, audiotapes, videotapes, alld
working papers used or developed in an investigation under
this chapter or in providing services as a result of all
investigation.

Id. § 261.201(a). You state that repOli munber 09SP05I005 was used or developed in all
investigation into alleged child abuse or neglect. Based on yom representations alld our
review ofthe infonnation at issue, we agree that some ofrepOli munber 09SP05l005, wInch

- we have marked, is subject to section 261.201 ofthe Family Code. See id. § 261.001(1), (4)
-- -(defiiiiilg--Uabiise" and "lieglect"--foi -plU-p-os-es-6rFairiil:V COQe-cl1.-261);-see-also {d.

§ 101.003(a) (defining "child" for purposes ofthis section as person lUlder 18 years of age
who is not and has not been mal-ried or who has not had the disabilities ofminority removed
for general purposes). As you do not indicate that the department has adopted a mle that
govems the release of this type of infonnation, we aSSlUne that no such mle exists. Given
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that assU111ption, we conclude that the depmiment must withhold the infoimation we have
marked under section 552.101 ofthe Govenunent Code in conjlmction with section 261.201

- - - ----- --of-the-Fami1yeode;--See-epen-Records--Becision--No~440-at-2-(1986)--(addressing­
predecessor statute). However, we find that you have failed to demonstrate that mlyportion
of the remaining infonnation in repOli lllunber 09SP051 005 was used or developed in 311

investigation of alleged or suspected child abuse or neglect lmder section 261.201(a)(2).
Furthennore, you have not established the infonnation at issue is a report of alleged or
suspected abuse or neglect made lmder section 261.201(a)(1). See Fam. Code
§ 261.001(1), (4) (defining "abuse" and "neglect" for purposes of Fmn. Code ch. 261).
Therefore, the department may not withhold any of the remaining infonnation in report
number 09SP051005 under section 552.101 of the Gove11l111ent Code in conjunction with
section 261.201 of the Fmnily Code.

Section 552.130 of the Govenunent Code provides that infonnation relating to a motor
vehicle operator's license, driver's license, motor vehicle title, or registration issued by a
Texas agency is excepted from public release.! Gov't Code § 552.130(a)(l), (2). Upon
review, we find the department must withhold the Texas motor vehicle record infonnation
you have marked, as well as the infonnation we have marked, under section 552.130.

In SU111111ary, to the extent the depmiment maintains law enforcement records depicting the
named individuals as suspects, mTestees, or criminal defendmlts, the department must
withhold any such infonnation under section 552.101 of the Government Code in
conjlmction with common-law privacy. The department mllst also withhold the infonnation
we have mm'ked in (l) report numbers 09SP060603 aild 09SP051005 under section 552.101
in conjunction with common-law privacy; and (2) the infonnation we have marked in report
lllunber 09SP051005 lmder section 552.101 in conjunction with section 26,1.201 of the
FamilyCode. The department must withhold the mm"ked infonnationunder section 552.13 O.
The remaining infonnationmust be released.2

TIns letter ruling is limited to the particulm" infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regm'ding any other infonnation or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
gove11l111ental body and ofthe requestor. For more infonnation conce11ling those rights and

lWe note this office recently issued OpenRecords DecisionNo. 684 (2009), aprevious determination
________ Jo_allgo.Y.emmentalb.Qdies_au.t11Ql:izixlglheIDN witblJ.Q.Ldten.G.arego_Iie.s..oLi).JfoxmatiQll,in.c1uding.I~xas_dIive.I:'s . ._

license numbers and Texas license plate lllunbers lmder section 552.130 of the Govel11ment Code, without the
necessity ofrequesting an attomey general decision.

2We note that the information being released contains social security numbers. Section 552.147(b)
ofthe Govel11ment Code authorizes a govel11mentalbody to redact a livingperson's social securitynumber :£i.-om
public release without the necessity of requesting a decision fl.-om this office lmder the Act.
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responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,

.--~at- t879J~673=68·39:-~~uestions~conceming-the--allowable·-charges-for-providingpublic- .... _ ..- - ­
infOlmation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

sm::! L~I(
.fer Luttrall

Assistant Attomey General
Open Records Division

JL/dls

Ref: ID# 365736

Ene. Submitted documents

c: Requestor
(w/o enclosures)


