ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

January 11, 2010

Mr. Floyd Akers

City Attorney

Pflugerville Police Department
P.O. Box 679

Pflugerville, Texas 78691

OR2010-00483

Dear Mr. Akers:

You ask whether certain information is subject to 'required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code Your request was
- assigned ID# 367073.

The Pflugerville Police Department (the “department’) received a request for several
categories of information, including information pertaining to a named officer. You state
you have released some information to the requestor. You claim the remaining requested
information is excepted from disclosure under sections 552.101, 552.117, and 552.122 of the
Government Code. We have considered the exceptlons you claim and reviewed the
submitted representative sample of information.'

Section 552.101 of the Government Code excepts from disclosure information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, including chapter 411 of the Government Code. Chapter 411 deems confidential

criminal history record information (“CHRI”) generated by the National Crime Information

'We assume that the representative sample of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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Center or by the Texas Crime Information Center. CHRI means “information collected about
a person by a criminal justice agency that consists of identifiable descriptions and notations
of arrests, detentions, indictments, informations, and other formal criminal charges and their
dispositions.” Id. § 411.082(2). Title 28, part 20 ofthe Code of Federal Regulations governs
the release of CHRI that states obtain from the federal government or other states. Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. Id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that the DPS may disseminate this information as provided in chapter 411; subchapter
F of the Government Code. See Gov’t Code § 411.083. Upon review, we determine you
must withhold the CHRI we have marked under section 552.101 of the Government Code
in conjunction with federal law and chapter 411 of the Government Code. However, we
conclude that no portion of the remaining information constitutes CHRI generated either by
the TCIC or NCIC database. Therefore, no portion of the remaining information is
confidential under chapter 411, and none of it may be withheld under section 552.101 on that

basis.

Next, we note the submitted information includes an L-3 Declaration of Psychological and
Emotional Health form required by TCLEOSE. This form is confidential under
section 1701.306 of the Occupations Code, which is also encompassed by section 552.101
of the Government Code. Section 1701.306 provides the following:

(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) alicensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the -
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test.

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not -
public information.
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Occ. Code § 1701.306(a), (b). Thus, we determine the department must withhold the
submitted L-3 declaration form we have marked under section 552.101 of the Government
Code in conjunction with section 1701.306 of the Occupations Code.

Section 552.101 also encompasses the doctrine of common-law privacy. Common-law
privacy protects information that (1) contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person and (2) is not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be demonstrated. Id. at 681-82. The type of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. Id. at 683. This office has also found that personal financial
information not relating to a financial transaction between an individual and a governmental
body is generally intimate and embarrassing. See Open Records Decision Nos. 545 (1990).
Upon review, we agree that the personal financial information we have marked is both highly
intimate or embarrassing and not of legitimate public concern. Thus, the department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy.

Section 552.117(a)(2) of the Government Code excepts the home addresses and telephone
numbers, social security numbers, and family member information of a peace officer as
defined by Article 2.12 of the Code of Criminal Procedure, regardless of whether the officer
made an election under section 552.024 of the Government Code. Gov’t Code
§ 552.117(a)(2); See Open Records Decision No. 622 (1994). We note you have redacted
information in accordance with Open Records Decision No. 670 (2001), which is a previous
determination by this office authorizing a governmental body to redact information pursuant
to section 552.117(a)(2) without the necessity of requesting a decision under section 552.301
of the Government Code. See ORD 670 at 6 (home addresses and telephone numbers,
personal cellular telephone numbers, personal pager numbers, social security numbers, and
family member information of peace officers may be withheld without necessity of
requesting attorney general decision under section 552.117). We have marked additional
information that must be withheld under section 552.117(a)(2) of the Government Code.

Next, we address your argument under section 552.122(b) of the Government Code, which
excepts from disclosure test items developed by a licensing agency or governmental body.
See Gov’t Code § 552.122(b). In Open Records Decision No. 626 (1994), this office
determined the term “test item” in section 552.122 includes any standard means by which
anindividual’s or group’s knowledge or ability in a particular area is evaluated, but does not
encompass evaluations of an employee’s overall job performance or suitability. Whether
information falls within the section 552.122 exception must be determined on a case-by-case
basis. Open Records Decision No. 626 at 6. Traditionally, this office has applied section
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552.122 where release of “test items” might compromise the effectiveness of future
examinations. Id. at4-5; see also Open Records Decision No. 118 (1976). Section 552.122
also protects the answers to test questions when the answers might reveal the questions
themselves. See Attorney General Opinion JM-640 at 3 (1987); ORD 626 at 8.

Having considered your arguments and reviewed the submitted information, we conclude the
interview questions we have marked qualify as test items for the purposes of
section 552.122(b). We also find release of the answers to these test items would tend to
reveal the questions themselves. Therefore, the department may withhold the information
we marked pursuant to section 552.122(b). However, we find the remaining interview
questions and answers are general questions and statements pertaining to the applicant’s
suitability for the position, and the department has failed to explain how the questions
evaluate any specific knowledge or ability of an applicant for the position at issue.
Accordingly, none of the remaining information is excepted from disclosure under
+ section 552.122 of the Government Code.

We note some of the remaining information is excepted from disclosure under
section 552.130 of the Government Code.? Section 552.130 of the Government Code
provides that information relating to a motor vehicle operator’s license, driver’s license,
motor vehicle title, or registration issued by a Texas agency is excepted from public release. -
Gov’t Code § 552.130(a)(1), (2). The department must withhold the Texas motor vehicle
record information we have marked under section 552.130 of the Government Code.

In summary, the department must withhold the following information under section 552.101
of the Government Code: (1) the CHRI we have marked under section 552.101 of the
Government Code in conjunction with federal law and chapter 411 of the Government Code;
(2) the marked L-3 declaration form in conjunction with section 1701.306 ofthe Occupations
Code; and (4) the information we have marked in conjunction with common-law privacy.
The department must withhold the. information we have marked pursuant to
section 552.117(a)(2) of the Government Code. The department may withhold the
information we have marked pursuant to section 552.122 of the Government Code. The
department must withhold the information we have marked pursuant to section 552.130 of
the Government Code. The remaining information must be released to the requestor.’

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987),470
(1987).

3We note this office recently issued Open Record Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including: L-3
declarations under section 552.101 of the Government Code in conjunction with section 1701.306 of the
Occupations Code; and Texas driver’s license numbers under section 552.130 of the Government Code, without
the necessity of requesting an attorney general decision.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, -

Amy L.S. Shipp

Assistant Attorney General
Open Records Division
ALS/1

Ref: ID# 367073

‘Enc. Submitted documents

cc: Requestor
(w/o enclosures)




