
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

January 21,2010

Ms. Myma S. Reingold
Galveston COlmty Legal Depariment
722 Moody, 5th Floor
Galveston, Texas 77550-2317

0R2010-00959

Dear Ms. Reingold:

You ask whether celiain infonnation is subject to required public disc10sme lmder the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Yom request was
assigned ID# 367626.

The Galveston CountyPmchasing Agent (the "colmty") received two requests from different
requestors for infonnation peliaining to request for proposals number B091029. The first
requestor seeks the contract awarded, the pricing details submitted by each bidder, and the
full proposals submitted by ACS State & Local Solutions, Inc. ("ACS") and Camp Dresser
& McKee, Inc. ("CDM"). The second requestor seeks the score sheet pertaining to his
company, Beck Disaster RecovelY, Inc. ("BDR"), and the full proposal submitted by ACS.
You state the county has provided the requested contract to the first requestor and the
requested score sheet to the second requestor. Although you indicate the COlUlty takes no
position with respect to the public availability of the submitted bid proposals and pricing
infOlmation, you state their release may implicate the proplietary interests of ACS, BDR,
CDM, and Reznick Group GSMC, LLC ("Reznick"). Accordingly, you state, and provide
doclUllentation showing, the cOlmty notified these companies of the request arld of each
comparlY's right to submit arguments to this office as to why the submitted infonnation
should not be released. See Gov't Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (detelminil1g statutOlypredecessor to section 552.305 pennits govenllnental
body to rely on interested third pariy to raise and explain the applicability of exception to
disclose lUlder Act in celiain circlUnstances). We have received comments from ACS, BDR,
and Reznick. We have considered the submitted arguments arld reviewed the submitted
infonnation.
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Initially, we note you have submitted ACS's, BDR's, CDM's, and Reznick's full bid
proposals. However, except for the infornlation already provided, the requestors seek only
ACS's and CDM's full bid proposals and each company's pricing information. Thus, except
for the pricing information, BDR's aI~dReznick's proposals aI°e not responsive to the request.
This decision does not address the public availability ofthe non-responsive information, and
that infonnation need not be released.

Next, you ac1mowledge, and we agree, the COlU1ty failed to request a mling or submit the
responsive information within the statutOlytime periods prescribed by sections 552.301(b)
aIld 552.301(e) of the Govemment Code. See Gov't Code § 552.301(b), (e). PurSUaIlt to
section 552.302 ofthe Govennnent Code, a govennllental body's failure to comply with the
requirements of section 552.301 results in the legal presumption the requested infonnation
is public aIld must be released, unless the governmental body demonstrates a compelling
reason to withhold the infornlation from disclosure. See id. § 552.302; City ofDallas v.
Abbott, 279 S.W.3d 806, 811 (Tex. App.-AmaI°i11o 2007, pet. graIlted); Simmons v.
Kuzmich, 166 S:W.3d342, 350 (Tex. App.-FortWorth2005,nopet.);Hancockv. StateBd.
ofIns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ) (governmental body
must make compelling demonstration to overcome preslU11ption of openness purSUaIlt to
statutory predecessor to section 552.302); see also Open Records Decision No. 630 (1994).
A compelling reason exists when third-paIiy interests are at stake or wheninfonnation is
confidential by law. Open Records Decision No. 150 (1977). Because third paIiy interests
can provide a compelling reason to withhold information, we will consider whether or not
the submitted responsive infonnation is excepted under the Act.

An interested third paIiy is allow'ed ten business days after the date of its receipt of the
govenllnental body's notice under section 552.305(d) to submit its reasons, ifany, as to why
.information relating to that party should be withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments from CDM
explaining why its submitted proposal should not be released. Therefore, we have no basis
to conclude CDM has protected proprietary interests in its submitted infonnation. See id.
§ 552.11 0; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of
commercial or financial infonnation, paliy must show by specific factual evidence, not
conclusory or generalized allegations, that release ofrequested infonnation would cause that
paIiy substaIltial competitive harm), 552 at 5 (1990) (paIiy must establish prima facie case
that infonnation is trade secret), 542 at 3. Consequently, the county may not withhold
CDM's proposal on the basis ofanyproprietaIyinterests CDM may have in the infonnation.

ACS claims specified portioilS of its submitted proposal, aIld BDR aIld Reznick claim their
pricing details, are excepted from disclosure lU1der section 552.110 ofthe Govennnent Code.
This section protects the proprietaIy interests ofplivate paIiies by excepting from disclosure
two types of information:. (1) "[a] trade secret obtained from a person and privileged or
confidential by statute orjudicial decision," and (2) "commercial or finaIlcial information for
which it is demonstrated based on specific factual evidep.ce that disclosure would cause



Ms. Myma S. Reingold - Page 3

.substantial competitive hann to the person :6..om whom the informationwas obtained." Gov't
Code § 552.110(a)-(b).

Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Comi has
adopted the definition ofa "trade secret" from section 757 ofthe Restatement ofTorts, which
holds a "trade secret" to be

any fonnula, pattem, device or compilation of infonnation which is used in
one's business, and which gives him an opporhmity to obtain an advantage
over competitors who do not lmow or use it. It may be a formula for a
chemical compOlmd, a process of manufacturing, treating or preserving
materials, a pattem for a machine or other device, or a list of customers. It
differs from other secret infOl1nation in a business ... in that it is not simply
infonnation as to a single or ephemeral event in the conduct of the business
. . .. A trade secret is a process or device for continuous use in the operation
ofthe bu~iness .... [It may] relate to the sale ofgoods or to other operations
in the business, such as a code for detennining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method ofboold<:eeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim for exception
as valid under section 552.110(a) if that person establishes a prima facie case for the
exception, and no one submits an argmnent that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we Calmot conclude section 552.11 O(a) is applicable unless it has
been shown the information meets the definition of a trade secret alld the necessary factors
have been demonstrated to establish a trade secret claim.1 Open Records Decision No. 402
(1983).

IThe Restatement ofTOlis lists the following six factors as indicia ofwhether inf01TIlation constitutes
a trade secret:

(1) the extent to which the infol111ation is known outside of [the company];
(2) the extent to which it is known by employees and others involved in [the company's]
business;
(3) the extent ofmeasmes taken by [the company] to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expendedby [the company] in developing the information;
(6) the ease or difficultywithwhich the info1TIlation could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at
2 (1982), 255 at 2 (1980).
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Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, substantial competitive injurywould likelyresult from release ofthe
inf01111ation at issue. Gov't Code § 552.110(b); ORD 661 at 5-6.

ACS claims parts of its bid proposal, specifically pages II.B-3, II.B-27, II.B-37, ll.B-81
throughB-99, N.B-3 tln'oughB-26, and the work plan l;>eginningonpagell.C-23, constitute
trade secrets under section 552.11 O(a). ACS explains the work plan infonnation it seeks to
withhold consists ofthe company's detailed work plans using ACS's capabilities, resources,
and processes for the project at issue. Based on ACS's explanation the work plan
information is specific to the project at issue, we find ACS has failed to demonstrate the
work plan information meets the definition of a trade secret. Furthermore, ACS has not
demonstrated how the remaining infonnation it seeks to withhold, including organization and
personnel infoTI11ation; meets the definition of a trade secret. See Open Records Decision .
No. 319 at 3 (1982) (information relating to organization and persOlmel, professional
references, market studies, qualifications, and pricing are not ordinarily excepted from
disclosure under statutory predecessor to section 552.110). Consequently, the county may
not withhold anyofthe information ACS seeks to withhold under section 552. 110(a) ofthe
Govenmlent Code.

ACS also claims its inf01111ation at issue, and BDR and Reznick claim their pricing
inf01111ation, constitutes commercial infonnation that, ifreleased, would cause each company
substantial competitive hann. After reviewing the submitted arguments and the information
at issue, we find BDR and Reznick have established release of their pricing information
would cause them substantial competitive injury. Therefore, the cOlmty must withhold this
infonnation, which we have marked, under section 552.11O(b). We find; however, ACS has
made only general conclusory assertions that release of its infornlation at issue would cause
it substantial competitive injury, and has provided no specific factual or evidentiary showing
to support such assertions. See Open Records Decision Nos. 661, 509 at 5 (1988) (because
costs, bid specifications, and circumstances would change for future contracts, assertion that
release of bid proposal might give competitor lmfair advantage on future contracts is too
speculative), 319 at 3. Therefore, the county may not withhold any of ACS' s information
at issue illlder section 552.11 O(b) of the Gove111ment Code.

We noteACS's and CDM's proposals contain insmance policy numbers. Section 552.136
of the Government Code provides:

(a) In this section, "access device" means a card, plate, code, accolmt munber,
personal identification munber, electronic serial munber, mobile
identification number, or other teleconnnillncations service, equipment, or
instrument identifier or means ofaccoilllt access that alone or in conjlIDction
with another access device may be used to:

(1) obtain money, goods, services, or another thing of value; or
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(2) initiate a transfer of fimds other than a transfer originated solely
by paper insmunent.

(b) Notwithstanding any other provision of this chapter, a credit card, debit
card, charge card, or access device number that is collected, assembled, or
maintained by or for a govennnental body is confidential.2

Gov't Code § 552.136. We conclude the insurance policy numbers we have marked
constitute access device lllmlbers for plU1Joses of section 552.136. Thus, the county must
withhold the maTked insurance policy lllmlbers lmder section 552.136 of the Government
Code.

We also note ACS'sand BDR's remaining information appears to be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
fumish copies ofrecords that are copyrighted. Attorney General Opinion JM-672 (1987).
A govemmental body must allow inspection of copyrighted materials lmless an exception
applies to the information. Id. If'a member of the public wishes to make copies of
copyrighted materials, the person must do so unassisted by the govemmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). Accordiligly, ACS's and BDR's remaining infonnation must be released to the
requestors in accordance with copyright law.

In summary, the county must withhold the marked prIcmg information lmder
section 552.11O(b) ofthe Govennnent Code and the marked insurance policylllunbers lUlder
section 552.136 ofthe Government Code.3 The remaining infonnation must be released, but
ACS's and BDR's infOlIDation must be released in accordance wit4 copyright law.

This)etter ruling is limited to the particular infornlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
dete1111ination regarding any other infonnation or any other circumstances.

Tins ruling triggers important deadlines regarding the rights and responsibilities of the
govennnental body and ofthe requestor. For more information concennng those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470
(1987).

3We note tIns office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of infol1nation, including insurance
policy numbers under section 552.136 ofthe Govel1unent Code, without the necessity ofrequesting an attorney
general decision.



Ms. Myrna S. Reingold - Page 6

or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions conceming, the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBWldls

Ref: ID# 367626

Enc. Submitted documents

c: Requestors
(w/o enclosures)

Mr. Paul R. Webber, N
Senior Corporate COlU1sel
ACS State & Local Solutions, Inc.
8260 Willow Oaks Corporate Drive, Suite 600
Fairfax, Virginia 22031
(w/o enclosures)

Mr. James J. McCullough
Counsel for Beck Disaster Recovery, hlC.

Fried, Frank, HalTis, Shriver & Jacobson, LLP
1001 Pennsylvania Avenue, NW
Washington, DC 20004-2505
(w/o enclosures)

Mr. Chris Canonico, P.E.
Client Service Manager
Camp, Dresser & McKee, hlC.

3050 Post Oak Boulevard, Suite 300
Houston, Texas 77056
(w/o enclosures)
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Ms. Lori Fixley Winland
COllnsel for Reznick Group GSMC, LLC
Locke, Lord, Bissell & Liddell, LLP .
100 Congress Avenue, Suite 300
Austin, Texas 78701
(w/o enclosures)


