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GREG ABBOTT

January 29,2010

Mr. Brian S. Nelson
General Counsel
Lone Star College System
5000 Research Forest Drive
The Woodlands, Texas 77381-4356

0R2010-01446

Dear Mr. Nelson:

You ask whether certain infonnation is subject to required public disclosure under the
Public fufonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assigned ID# 369137.

The Lone Star College System (the "system") received ten requests from the same requestor
for infonnation related to two specified policy documents and for e-mails pertaining to the
requestor that were "written, received, or sent by the Chancellor" during a specified period
oftime. You state the system does not have infonnation responsive to request numbers one,
two, thTee, five, seven, eight, nine, and ten. I You claim that the submitted infonnation,
which you state is responsive to request lllunbers four and six, is excepted from disclosure
under sections 552.101 and 552.111 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted infonnation.

You assert that the submitted inf01111ation is excepted lmder section 552.111 of the
Goven1l11ent Code, which excepts :6.-om disclosure "an interagency or intraagency
memorandum or letter that would not be available by law to a party in litigation with the
agency." Gov't Code § 552.111. Tlus exception encompasses the deliberative process
privilege. See Open Records Decision No. 615 at2 (1993). The purpose ofsection 552.111
is to protect advice, opiluon, and recommendation in the decisional process and to encourage
open and franle discussion In the deliberative process: See Austin v. City ofSan Antonio, 630
S.W.2d391, 394 (Tex. App.-SanAntonio 1982, no writ); Open Records Decision No. 538
at 1-2 (1990).

lThe Act does not require a govennnental body to release infonnation that did not exist when a request
for information was received, create responsive infomlation, or obtain infonnation that is not held by or on
behalf ofthe system. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ.
App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986).
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In Open Records Decision No. 615, this office re-examined the statutory predecessor to
section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We dete11nined that
section 552.111 excepts from disclosure only those intemal cOlmnmncations that consist of
advice, recommendations,.opinions, and othermaterial reflecting the policymalcingprocesses
of the gO'vemmental body. See ORD 615 at 5. A govemmental body's policymaking
fimctions do not encompass routine intemal administrative or personnel matters, and
disclosure ofinfo11nation about such matters will not inhibit fi..ee discussion ofpolicy issues
among agency persoilllel. Id.; see also City of Garland v. Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A govemmental body's policymalcing
functions do include administrative and persOlmel matters of broad scope that affect the
govemmental body's policy mission. See Open Records Decision No. 631 at 3 (1995).

Fmiher, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at 5. But if
factual info11nation is so inextricably intertwined with material involving advice, opinion,
or recommendation as to malm severance of the factual data impractical, the factual
info11nation also may be withheld under section 552.111. See Open Records Decision
No. 313 at 3 (1982).

Based on your representations and our review of the information at issue, we find that you
have established that the deliberative process privilege is applicable to some of the
info11nation for wInch you claim tIns exception. Therefore, the system may withhold the
info11nation we have marked lmder section 552.111 ofthe Gove11llnent Code. However, you
have failed to demonstrate, and the information does not reflect on its face, that the
remaining· information for wInch you claim this exception consists of advice,
reco111lnendations, or opinions that pertain to policymaking. Accordingly, the system may
not withhold any of the remaining infomlation lmder the deliberative process privilege of
section 552.111 .

. Section 552.101 ofthe Gove11llnent Code excepts from disclosure "info11nation considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. TIns section encompasses the doctrine of c0111lnon-law privacy, which
protects info11nation that (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person, and (2) is not of legitimate
concem to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability ofc0111lnon-law privacy, both prongs oftlns
test must be demonstrated. Id. at 681-82.

The type ofinfo11nation considered intimate and emban·assing by the Texas Supreme Comi
in Industrial Foundation included info11nation relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. Id. at 683. This office has fomld
that some bnds Cif medical info11nation or info11nation indicating disabilities or specific
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illnesses are excepted from required public disclosure lmder common-lawprivacy. See Open
Records DecisionNos. 470 (1987) (illness from severe emotional andjob-related stress), 455
(1987) (prescription mugs, illnesses, operations; and physical handicaps).

Upon review, we find that the infornlation we have marked is highly intimate or
embarrassing and not oflegitimate public concern. Therefore, the system must withhold the
infonnation we have marked under section 552.101 ofthe Govenllnent Code in conjunction
with cOlmnon-law privacy.

In summary, the system may withhold the information we have marked lmder
section 552.111 of the Government Code. The system must withhold the infonnation we
have marked lmder section 552.101 of the Government Code in conjunction with
conll110n-Iaw privacy. The remaining submitted infonnation must be released to the
requestor.

This letter ruling is limited to the particular infonnation at issue in tlus request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circlUllstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concenung those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govemment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infornlation lUlder the Act must be direct~dto the Cost Rules Amninistrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

I

Sincerely,

~~
Cindy Nettles
Assistant Attomey General
Open Records Division

CN/dls

Ref: ID# 369137

Enc. Submitted doclUnents

c: Requestor
(w/o enclosures)


