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February 3,2010

Mr. Kevin McCalla
Ms. Katharine Marvin
Texas Commission on EnvirOIimental Quality
P.O. Box 13087
Austin, Texas 78711-3087

0R2010-01679

Dear Mr. McCalla and Ms. Marvin:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was
assignedID#369392;

The Texas Commission on Enviromnental Quality (the "commission") received a request for
a specified proposal, the award in response to the proposal, the scope ofwork, and the task
assigmnent/work order. .You state that the con1111ission will malce some of the requested
infonnation available to the requestor. You claim that the submitted infonnation is excepted
from disclosure lU1der sections 552.101, 552.103, and 552.110 of the Govemment Code.
You also provide documentation showing that the commissionnotified Shaw Enviromnental
& Infrastructure, Inc. ("Shaw") of the request for infonnation and of its right to submit
arguments to tIllS office as to why the submitted information should not be released. See
Gov't Code § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory
predecessor to section 552.305 permits govenllnental body to rely on interested third p31iy
to raise 311d explain applicability ofexception in the Act in celiain circmnst311ces). We have
received COlmnents from Shaw. We have considered the submitted argmnents and reviewed
the submitted infonnation.

Initially, you infonn us that the submitted infonnation was the subject ofa previous request
for infonnation, in response to willch this office issued Open Records Letter No. 2005-09580
(2005). In that decision, we ruled that the infonnation at issue was excepted from disclosure
lU1der section 552.104 ofthe Goven1111ent Code. However, we lU1derstand that the contract
award on willch the previous ruling was based has since been executed. Thus, we find that
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the circumstances have changed, and the connnission may not continue to rely on Open
Records Letter No. 2005-09580 as a previous detennination. See Open Records Decision
No. 673 (2001) (so long as law, facts, and circlU11stances on which prior TIlling was based
have not changed, first type ofprevious detennination exists where requested infonnation
is precisely same infOlmation as was ad&-essed in prior att0111ey general ruling, TIlling is
addressed to same gove111111ental body, aild ruling concludes that infonnation is or is not
excepted from disclosure). Accordingly, we will address your arguments against the
disclosure of the submitted infonnation.

Section 552.103 ofthe Govennnent Code provides as follows:

(a) Infonnation is excepted from [required public disclosure] if it is
infonnation relating to litigation of a civil or criminal nature to· which the
state or a political subdivision is or may be a party or to which an officer or
employee of the s.ta;te or a political subdivision, as a consequence of the
person's office or employment, is or may be a party.

I

(c) hlfonnation relating to litigation involving a gove111mental body or an
officer or employee of a govennnental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
onthe date thafthe requestor applies to t11eoffi6e1: forpllblic iriforinatiollIoi
access to or duplication of the infqnnation.

Gov't Code § 552.1 03(a), (c). The govennnental body has the burden ofproviding relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the gove111111ental bodyreceived the request for
inf01111ation and (2) the infonnation at issue is related to that litigation. Univ. ofTex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481.(Tex. App.-Austin1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [lstDist.] 1984, writref'd
n.r.e.); Open Records DecisionNo.551 at 4 (1990). The govennnental body must meet both
prongs ofthis test for info.nnation to be excepted under section 552.103(a).

To establishJitigation is reasonably anticipated, a govennnental body must provide this
office "concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably
anticipated must be detennined on a case-by-case basis. See id. Concrete evidence to
support a claim litigation is reasonably anticipated may include, for example, the
govenunental body's receipt ofa letter containing a specific threat to sue the goven1l11ental
body :6.-om an att0111ey for a potential opposing party. See Open Records Decision No. 555

.(1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be "realistically



, Mr. Kevin McCalla and Ms. Katherine Marvin - Page 3

contemplated"). On the other hand, this office has detennined if an individual publicly
threatens to bring suit against a govenunental bodybut does not actually take objective steps'
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision
No. 331 (1982). Further, the fact that a potential opposing party has hired an attomey who
makes a request for information does not establish litigation is reasonably anticipated. See
Open Records Decision No. 361 (1983).

You state prior to the commission's receipt ofthe present request the requestor filed a notice
ofcontract claim lUlder chapter 2260 ofthe Govenunent Code. You explain the cOlmnission
reasonably anticipates litigation because chapter 2260 authorizes a contractor to request a
hearing before the State Office of Administrative Hearings under the contested case
provisions of the Government Code. We note such contested cases conducted under the
Administrative Procedure Act, chapter 2001 of the Goverl1111ent Code, are considered
litigation for purposes ofsection 552.103. See Open Records Decision No. 588 at 7 (1991).
You infonn us the claim arose fi.·om work perfonned on a specified work site by both the
requestor and Shaw. You' also indicate the infonnation at issue relates to the anticipated
litigation. Based on your arguments and our review of the submitted information, we find
the cOlmnission reasonably anticipated litigation on the date it received the request for
infonnation. Furthennore, we find the submitted infomlation is related to the anticipated
litigation. The commission may withhold the submitted information under section 552.103
of the Govemment Code. I

'We Ilote once theil1fol1l1.atiolihasbeeilobtainedby aU partiest6 theperidiriglitigation
tlu'ough discovery or otherwise, no section 552.103(a) interest exists with respect to that
infOlmation. See Open R~cords Decision Nos. 349 (1982), 320 (1982). Thus, infOlmation
either obtained from or provided to the opposing parties in the pending litigation is not
excepted from disclosure lUlder section 552.103(a), and must be disclosed. Further, the
applicability of section 552.103(a) ends'once the litigation has been concluded. Attomey
General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detennination regarding any other information or any other circlU11stances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenunental body and ofthe requestor. For more infOlTIlation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll fi."ee,
at (877) 673-6839. Questions concerning the allowable charges for providing public

lAs our ruling is dispositive, we need not address the remaining arguments against disciosure.



/

Mr. Kevin McCalla and Ms. Katherine Marvin - Page 4

information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

r.:k-
Assistant Attomey General
Open Records Division

TW/d1s

Ref: ID# 369392

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. S. Reed Waters, JI.
Senior Attomey

...SliiWEn:vif6D.fu.e:rlthl &Tilfrastftictllre;Iilc.
2790 Mosside Boulevard
Monroeville, PelIDsy1vania 15146
(w/o enclosures)
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