
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

Febmary 9,2010

Mr. Scott A. Kelly
Deputy General COlUlsel
The Texas A&M University System
200 Teclmology Way, Suite 2079
College Station, Texas 77845-3424

0R2010-02008

Dear Mr. Kelly:

You ask whether certain information is subject to required public disclosure under the
Public fuformation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 369850 (TAMU ID# 09-578, TALR ID# AR-2009-011, System Offices
ID# 09-129).

Texas A&M University, Texas AgliLife Research, and Texas A&M System Offices
(collectively, the "university") received a request for all e-mails and other cOlTespondence
between several na.tned individuals and entities duling specified time peliods, as well as
specified Material Transfer Agreements ("MTA") in force during a specified time period.
You claim portions ofthe requested e-mails, other cOlTespondence, and MTAs are excepted
fi'om disclosure lUlder sections 552.101, 552.107, 552.136, and 552.137 ofthe Govenunent
Code. You also state release of some of the requested infonnation may implicate the
proprietary interests of several third paliies. Accordingly, you state, and have provided
documentation showing, the university notified Aglicomseeds; Agromen Sementes
Agricolas, Ltda.; ARC-Grain Crops hlstitute; Botswana College ofAgliculture; Ceres, hlC.
("Ceres"); Chevron Technology Ventures; CIRAD; Comell University; EMBRAPA;
EnerGel.?-etics Energies, LLC; Jolm hmes Centre; Kansas State University; Monsanto
COmpallY; Rutgers University; Semillas Tuniche Ltda.; University ofFlolida; University of
the Free State; USDA, ARS, Plant Genetic Resources Conservation Unit ofthe request alld
ofeach entity's light to submit argtU11ents to tIns office as to why the requested infonnation
should not be released. See Gov't Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (detennining statutorypredecessor to section 552.305 permits govenlli1ental
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body to rely on interested third party to raise and explain the applicability of exception to
disclose lUlder Act in certain circumstances). We have received comments £i.·om Ceres. 1 We
have considered the submitted arguments and reviewed the submitted infonnation, some of
which is a representative sample.2

Initially, we note you have markedportions ofthe submitted e-mails as being non-responsive
to the request for infonnation. We have marked additional infonnation that was created after
the request was received by the lUliversity and is, thus, also not responsive to the present
request. Furthennore, the requestor has specifically excluded from his request the social
security numbers, home addresses, home telephone numbers, personal cellular telephone
numbers, and familyinfonnation ofuniversity employees. Thus, any such infonnation is not
responsive to the request. This' decision does not address the public availability of the
non-responsive infonnation, and that infonnation need not be released.

Next, Ceres seeks to withhold pOliions ofthe MTAs peliaining to it. We note, however, the
university has not submitted this infonnation for our review. Because such information was
not submitted by the· governmental body, this mling does not address that infonnation and
is limited to the infonnation submitted as responsive by the university. See Gov't Code
§ 552.301(e)(1)(D) (govennnental body requesting decision £i.·om Attorney General must
submit copy of specific infonnation requested).

You aclrnowledge, and we agree, the university failed to submit a portion of the requested
e-mails within the statutory time period prescribed by section 552.301(e) ofthe Government
Code. See id. § 552.301(e). Pursuant to section 552.302 of the Government Code, a
governmental body's failure to comply with the requirements of section 552.301 results in
the legal presumption the requested infonnation is public and must be released, lUlless the
governmental body demonstrates a compelling reason to withhold the infonnation from
disclosure. See id. § 552.302; City of Dallas v. Abbott, 279 S.W.3d 806, 811 (Tex.
App.-Amarillo 2007, pet. granted); Sim71'lOnS v. Kuzmich, 166 S.W.3d 342, 350 (Tex.
App.-FOli WOlih 2005, no pet.); Hancock v. State Bd. ofIns., 797 S.W.2d 379, 381-82
(Tex. App.-Austin 1990, no writ) (governmental body must make compelling
demonstration to overcome presmnption of opemless pursuant to statutory predecessor to
section 552.302); see also 'Open Records Decision No. 630 (1994). Generally, a compelling
reason to withhold infonnation exists where some other source oflaw makes the infonnation

lAlthough Ceres raises sections 552.022 and 552.101 ofthe Govermllent Code, in addition to section
552.11 O(a) of the GoVel1nllent Code, for its claim regarding trade secrets, we note section 552.11O(a) is the
proper section for the substance ofits arguments. Thus, we will consider Ceres's trade secret arguments lUlder
only section 552.11O(a) of the Gove111111ent Code.

2We assume the "representative sample" of records submitted to this office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). This open records
letter does not reach, and, therefore, does not authorize the withholding of, any othe~' requested records to the
extent those records contain substantially different types of infOlmation than that submitted to this office.
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confidential or where third p31iy interests are at stake. Open Records Decision No. 150 at 2
(1977). You state release of the untimely submitted e-mails may implicate third party
interests. You also claim section 552.101 of the Govermnent Code for portions of these
e-mails. Because third party interests 311d section 552.101 can provide compelli:q.g reasons
to withhold information, we will consider whether or not the lmtimely submitted e-mails are
excepted from disclosure under the Act. Furthermore, we will consider the submitted
arguments against disclosure for the timely submitted information.

Section 552.107(1) of the Govenunent Code protects infonnation coming within the
attomey-client privilege. When asserting the attomey-client privilege, a govemmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe plivilege
in order to withhold the infonnation at issue. Open Records Decision No. 676 at 6-7 (2002).
First, a govemmental body must demonstrate that the information constitutes or documents
a communication. Id. at 7. Second, the communication must have been made "for the
pm-pose offacilitating the rendition ofprofessional legal services" to the client govemmental
body. TEX., R. EVID. 503(b)(l). The privilege does not apply when an attomey or
representative is involved in some capacity other th311 that of providing or facilitatirig
professional legal services to the client govemmental body. In re Tex. Farmers Ins.
Exch., 990 S.W.2d 337,340 (Tex. App.-Tex31'kana 1999, orig. proceeding) (attomey-client
privilege does not apply if attomey acting in capacity other than that of attomey).
Govemmental attomeys often act in capacities other than that ofprofessional legal counsel,
such as administrators, investigators, ormanagers. Thus, the mere fact that a communication
involves an attomey for the govemment does not demonstrate this element. Third, the
privilege applies only to commlmications between or 31nong clients, client representatives,
lawyers, lawyer representatives, 311d lawyers representing 3110ther party in a pending action
conceming a matter of COl11l11on interest therein. TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a
govenunental body must inform this office ofthe identities and capacities ofthe individuals
to whom each communication at issue has been made. Lastly, the attomey-client privilege
applies only to a confidential communication, id. 503(b)(1), meaning it was "not intended
to be disclosed to third persons other th311 those to whom disclosure is made in fmiher311ce
ofthe rendition ofprofessional legal services to the' client or those reasonably necessalY for
the transmission of the commmucation." Id. 503(a)(5). Whether a cOlllimmicationmeets
this defilution depends on the intent of the parties}nvolved at the time the infonnation was
cOlllinunicated. Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no
pet.). Moreover, because the client may elect to waive the privilege at 311Y time, a
govenunental body must explain that the confidentiality of a conumuucation has been
maintained. Section 552.107(1) generally excepts an entire commmucation that is
demonstrated to be protected by the attomey-client privilege unless otherwise waived by the
govemmental body. See Huie v. DeShazo, 922 S,W.2d 920, 923 (Tex. 1996) (privilege
extends to entire commmucation, including facts contained therein).

You have m31'ked the e-mails and attaclunents you claim are protected by the attomey-client
privilege. You state the marked e-mails 311d attachments are cOl11l11unications between 311
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attorney for the university and mliversity officials that were made in furtherance of the
rendition ofprofessional legal services. You also state the communications were made in
confidence, and that confidentialityhas been maintained. Based on your representations and
our review of the infonnation at issue, we find you have demonstrated the applicability of
the attorney-clientprivilege to the marked e-mails and attachments. Thus, the universitymay
withhold the marked e-mails and attachments lUlder section 552.107 of the Govemment
Code.3

Section 552.101 ofthe Government Code excepts from disclosure "infonnation considered
to be confidential by law, either constitutional, statutOly, or by judicial decision." Gov't
Code § 552.101. This exception encompasses infonnation that other statutes malce
confidential, such as section 51.914 of the Education Code, which provides in part:

In order to protect the actual or potential value, the following infonnation shall be
confidential and shall not be subject to disclosure under [the Act], or otherwise:

(1) all infonnation relating to a product, device, or process, the application
or use of such a product, device, or process, and all tec1mological and
scientific infonnation (including computer programs) developed in whole or
in part at a .state institution of higher education, regardless of whether
patentable or capable ofbeing registered lUlder copyright or trademark laws,
that have a potential for being sold, traded, or licensed for a fee; [or]

(2) any infonnation relating to a product, device, or process, the application
or use of such product, device, or process, and any technological and
scientific infOlIDation (including computer programs) that is the proprietary
infonnation of a person, partnersllip, corporation, or federal agency that has
been disclosed to an institution ofhigher education solely for the purposes of
a written research contract or grant that contains a provision prollibiting the
institution ofhigher education from disclosing such proprietary infonnation
to third persons or parties[.]

Educ. Code § 51.914(1)-(2). As noted in Open Records Decision No. 651, the legislature is
silent as to how this office or a comi is to detennine whether particular scientific infonnation
has "a potential for being sold, traded, or licensed for a fee." Open Records Decision
No. 651 at 9 (1997). Furthennore, whether particular scientific infOlIDation has such a
potential is a question of fact this office is unable to resolve in the opinion process. See id.
Thus, this office has stated that in considering whether requested infonnationhas "apotential
for being sold, traded, or licensed for a fee," we will rely on a lUliversity's assertion the
infonnation has this potential. See id. But see id. at 9 (mliversity's detennination that

3As our lUling for this infonnation is dispositive, we neednot address your remaining argument against
disclosure for portions of this infonnation.
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infonnation has potential for being sold, traded, or licensed for fee is subject to judicial
review). We note, and you acknowledge, section 51.914 is not applicable to working titles
ofexperiments or other infonnation that does not reveal the details ofthe research. See Open
Records Decision Nos. 557 at 3 (1990),497 at 6-7 (1988).

You seek to withhold portions of the remaining requested infonnation, and Ceres seeks to
withhold portions of the requested e-mails pertaining to it, tmder section 51.914. You
contend the representative sample of information you have marked sets f01ih the details of
ongoing researchpeliaining to plantbreeding and disease prevention in sorghmnplants. You
further contend the infonnation at issue was developed by university researchers and has the
potential for being sold, traded, or licensed for a fee. Based on your representations and our
review, we conclude the representative sample of infonnation you have marked is

-confidential under section 51.914. As such, the university must withhold this type of
infonnation from all ofthe requested infonnation mlder section 552.101 ofthe Govenunent
Code in conjmlction with section 51.914 of the Education Code.4

You claim the airline advantage number, credit card number, and credit card expiration date
you have marked in the remaining inf01mation are excepted tmder section 552.136 of the
Government Code. This section provides

(a) "[A]ccess device" means a card, plate, code, accomlt number, personal
identification number, electronic serial number, mobile identification
number, or other teleconnmmications service, equipment, or Instrument
identifier or means of accotmt access that alone or in conjunction with
another device may be used to:

(1) obtain money, goods, services, or another thing ofvalue; or

(2) initiate a transfer of fimds other than a transfer originated solely
by paper instnunent.

(b) Notwithstanding any otherprovision of[the Act], a credit card, debit card,
charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.

Gov't Code § 552.136(a), (b). We find the marked airline advantage number is an access
device nmnber for purposes of section 552.136. Thus, the mliversity must withhold the
airline advantage and credit card mmlbers you have marked, and the additional partial credit
card nmnbers we have marked, under section 552.136 ofthe Government Code. You have
not, however, provided any arguments explaining how the marked credit card expiration

4As our ll.lling for this infonnation is dispositive, we need not address Ceres's arguments against
disclosure for this infomlation..
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date, whether used alone or in conjunction with another device, may be used to obtain
money, goods, or services, or to initiate a transfer offunds. Consequently, we find you have
failed to demonstrate how the marked credit card expiration date constitutes an "access
device number" for purposes ofsection 552.136. Therefore, the lU1iversitymaynot withhold
the marked credit card expiration date under section 552.136 of the Govenunent Code. As
you have raised no other exceptions to disclosure for tIns infonnation, it must be released.

Section 552.137 ofthe Govenunent Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcOlmnunicating electronically with
a govemmental body," unless the member ofthe public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Section 552.137(c)(1) states an e-mail address "provided to a governmental bodyby a person
who has a contractual relationship with the govenunental body or by the contractor's agent"
is not excepted from public disclosure. Id. § 552.137(c)(1). You claim the e-mail addresses
you have marked in the remaining infonnation are excepted lU1der section 552.137. In this
instance, however, some ofthe marked e-mail addresses were provided to the university by
people who have a contractual relations11ip with the university, and are, thus, specifically
excluded by section 552.137(c)(1). As such, those e-mail addresses, which we have marked
for release, may not be withheld under section 552.137 of the Govenunent Code. The
remaining e-mail address you have marked, and the additional e-mail address we have
mal"ked, are not specifically excluded by section 552. 137(c). You state the owners of the
e-mail addresses have not consented to their release. As such, the remaining e-mail address
you have marked, and the e-mail address we have marked, must be withheld under
section 552.137 of the Goverrunent Code.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body's notice lU1der section 552.305(d) to submit its reasons, ifany, as to why
infonnation relating to that partyshouldbe withheld from public disclosure. See Gov't Code
§ 552.305(d)(2)(B). As of the date of tIns letter, we have received conU11ents from only
Ceres explaining why its infonnation at issue should not be released. Therefore, we have no
basis to conclude any ofthe remaining notified entities have protected proprietal"y interests
in their infonnation at issue. See id. § 552.110; Open Records Decision Nos. 661 at 5-6
(1999) (to prevent disclosure of commercial or financial infonnation, party must show by
specific factual evidence, not conclusory or generalized allegations, that release ofrequested
infonnation would cause that party substantial competitive hann), 552 at 5 (1990) (party
must establishprima facie case that infol111ation is trade secret), 542 at 3. Accordingly, the
university may not withhold these entities' infonnation on the basis of any proprietary
interest they may have in it.

We note some of the remaining infonnation appears to be protected by copyright. A
custodiall ofpublic records must complywith the copyright law and is not required to TImnsh
copies of records that are copyrighted. Attol11ey General Opinion JM-672 (1987). A
govel11mental body must allow inspection of copyrighted materials unless an exception
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applies to the infonnation. Id. If a member of the public wishes to malce copies of
copyrighted materials, the person must do so lUlassisted by the governmental body. In
malcing copies, the member ofthe public aSSlUnes the duty ofcompliance with the copyright
law and the risk of a copyright infringement suit. See Open Records Decision No. 550
(1990). Accordingly, the remaining infonnation must be released in accordance with
copyright law.

In summary, the university may withhold the marked e-mails and attachments lUlder
section 552.107 ofthe Govennnent Code. The universitymust withhold the marked research
infonnation lUlder section 552.101 of the Gove111ment Code in conjunction with
section 51.914 ofthe Education Code; the marked airline advantage and credit card numbers
lUlder section 552.136 ofthe Gove111ment Code; and the e-mail addresses you have marked
and we have indicated under section 552.137 of the Government Code.5 The remaining
infonnation must be released in accordance with copyright law.

This letter ruling is limited to the particular infonnation at issue in this request ffild limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other infonnation or any other circumstffilces.

This ruling triggers important deadlines regffi"ding the rights ffild responsibilities of the
governmental body and ofthe requestor. For more infonnation conce111ing those lights ffild
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Att0111ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions conce111ing the allowable charges for providing public
infonnationlUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll'free, at (888) 672-6787.

Sincerely,

Leall B. Wingerson
Assistffilt Attorney General
Open Records Division

LBW/dls

5We note tlns office recently issued Open Records DecisionNo. 684 (2009), a previous detemunation
to all governmental bodies autllOrizing tllem to withhold ten categories of infonnation, including credit card
numbers under section 552.136 ofthe Government Code and e-mail addresses ofmembers ofthe public under
section 552.137 oftlle Government Code, witllout tlle necessity ofrequesting an attorney general decision.
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Ref: ID# 369850

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Agricomseeds
Seyeye Street 2455
P.O. Box 6993
Santa Cruz, Bolivia
South Amelica
(w/o enclosures)

Ms. Lindsay Welsh
Comell University
130 Biotechnology Building
Ithaca, New York 14853
(w/o enclosures)

Ms. Connie Annentrout
Director - Technology Licensing
Monsanto Company
Mail Code B2NL
800 North Lindbergh Boulevard
St. Louis, Missouri 63167
(w/o enclosures)

Dr. Zane Helsel
UF/IFAS/EREC
University of Florida
3200 East Palm Beach Road
Belle Glade, Florida 33430
(w/o enclosures)

ARC - Grain Crops hlstitute
Private Bag X1251
Potchefstroom
Republic of South Africa
(w/o enclosures)

--------- ----- - ----- --

Vice President of Product Development
Legal Department
Ceres, mc.
1535 Rancho Conejo Boulevard I

Thousand Oaks, California 91320
(w/o encloslu·es)

Jolm Irmes Centre
Norwich Research Park
Colney, Norwich
NR47UH
United Kingdom
(w/o enclosures)

Ms. Kathy Ward
Waksman mstitute
Rutgers University
190 Frelinghuysen Road
Piscataway, New Jersey 08854-8020
(w/o enclosures)

Mr. Jean-Francois Ralni
CJRAD
AV Agropolis - TA A-96103
34398 Monpellier CEDEX 5
France
(w/o enclosures)

Jurandis Magullias
Embrapa Maize and Sorghum
EMBRAPA
Rd, MG 424, KM 65 Mail Box 151
35701-970, Sote Lagoon- MG
Brazil
(w/o enclosures)
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Botswana College of Agriculture
Private Bag 0027
Gaborone, Botswana
(w/o enclosures)

Professor Neal WYlme McLaren
Department ofPlant Sciences
University of the Free State
P.O. Box 339
Bloemfontein 9300
Republic of South Africa
(w/o enclosures)

Semillas Tuniche Ltda.
clo Mr. Scott A. Kelly
Deputy General Counsel
Texas A&M University System
200 Technology Way, Suite 2079
College Station, TX 77845-3424
(w/o enclosures)

Mr. Paul Lowe
Assistant Vice President for Research
Kansas State University

_ 2 Fairchild Hall
Manhattan Kansas 66506-1103
(w/o enclosures)

Agromen Sementes Agricolas, Ltda.
clo Mr. Scott A. Kelly
Deputy General Counsel
Texas A&M University System
200 Tec1mology Way, Suite 2079
College Station, TX 77845-3424
(w/o enclosures)

EnerGenetics Energies, L.L.c.
clo Mr. Scott A. Kelly
Deputy General Counsel
Texas A&M University System
200 Tec1mology Way, Suite 2079
College Station, TX 77845-3424
(w/o enclosures)

Ms. Vesna Mirkovic
Biofuels: BusinesslCommercial Analyst Feedstock
Chevron Technology Ventures
3901 Briarpark
Houston, Texas 77042
(w/o enclosures)


