GREG ABBOTT

February 11, 2010

Ms. P. Armstrong

Assistant City Attorney

Criminal Law and Police Division
City of Dallas

1400 South Lamar

Dallas, Texas 75215

OR2010-02092
Dear Ms. Armétrong:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 370004 (DPD No. 2009-8859).

The City of Dallas (the “city”) received a request for the personnel records of a named police
officer. You claim portions of the requested information are excepted from disclosure under
sections 552.101, 552.108, 552.117, 552.130, 552.136, and 552.147 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
representative sample of information.'

Initially, you acknowledge the city failed to meet the deadlines prescribed by section 552.301
of the Government Code in requesting an open records ruling from this office. Gov’t Code
§ 552.301(b), (e). Pursuant to section 552.302 of the Government Code, a governmental
body’s failure to comply with the requirements of section 552.301 results in the legal

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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presumption the requested information is public and must be released unless a compelling
reason exists to withhold the information from disclosure. See id. -§ 552.302; City of Dallas
v. Abbott, 279.5.W.3d 806, 811 (Tex. App.—Amarillo 2007, pet. granted); Simmons v.
Kuzmich, 166 S.W.3d 342,350 (Tex. App.—Fort Worth 2005, no pet.); Hancockv. State Bd.
of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ); see also Open Records
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists
where some other source of law makes the information confidential or where third-party

interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 (1982). Youraise

section 552.108 of the Government Code, which is discretionary and may be waived by
failing to comply with section 552.301. See Gov’t Code § 552.007; Open Records Decision
Nos. 665 at 2.n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of
discretionary exceptions), 177 at 3 (1977) (statutory predecessor to section 552.108 subject
to waiver). However, the interests under section 552.108 of a governmental body other than
the one that failed to comply with section 552.301 can provide a compelling reason for
non-disclosure under section 552.302. See Open Records Decision No. 586 at 2-3 (1991).
You inform us:that the Collin County District Attorney’s Office (the “district attorney™)
asserts a law enforcement interest in some of the information at issue. Therefore, we will
determine whether the city may withhold the information you have marked under
section 552.108 on behalf of the district attorney. You also claim that the submitted
information is confidential under sections 552.101, 552.117, 552.130, and 552.136 of the
Government Code. Because these exceptions can provide compelling reasons for
non-disclosure under section 552.302, we will consider your claims under these exceptions.

Section 552.108 of the Government Code excepts from disclosure “[i]nformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime... if ... release of the information would interfere with-the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body that claiis an exception to disclosure under section 552.108 must reasonably explain
how and why. this exception is applicable to' the information at issue. See id.
§ 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You inform us that the
information at'issue relates to a pending criminal prosecution by the district attorney. You
state the districtattorney has indicated that release of the information will harm its ability to
prosecute the.case. Based upon your representation and our review, we find that
section 552.108(a)(1) is applicable to the information you have marked. See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.— Houston
[14th Dist.] 1975), writ ref’d n.r.e., 536 S.W.2d 559 (Tex. 1976) (per curiam) (court
"delineates law enforcement interests that are present in active cases).

* We note, and you acknowledge, that section 552.108 does not except from disclosure “basic

information about an arrested person, an arrest, or a crime.” Gov’t Code.§ 552.108(c).
Section 552.108(c) refers to the basic front-page information held to be public in Houston
Chronicle. See 531 S.W.2d at 186-87; Open Records Decision No. 127 at 3-4 (1976)
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(summarizing fypes of information deemed public by Houston Chronicle). Thus, with the
exception of basic information, the city may withhold the information you have marked
under section 552 108(a)(1).?

Section 552.1 01 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses section 550.065(b) of the Transportation
Code, which states that except as provided by subsection (c), accident reports are privileged
and confidential. See Transp. Code § 550.065. Section 550.065(c)(4) provides for the
release of an accident report to a person who provides two of the following three items of
information: (1) the date of the accident; (2) the name of any person involved in the accident;
and (3) the specific location of the accident. See id. § 550.065(c)(4). Under this provision,
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more of the
items of information specified by the statute. Id. The submitted information includes Texas
Peace Officer’s Crash Reports that were completed pursuant to chapter 550 of the
Transportation Code. See Transp. Code § 550.064 (officer’s accident report). In this
instance, the requestor has not provided the city with two of the three specified items of
information. Therefore, the city must withhold the crash reports you have marked pursuant
to section 550.065(b) of the Transportation Code. :

Section 552.107 also encbmpasses the Medical Practice Act (the “MPA”), subtitle B oftitle 3
of the Occupat1ons Code. Section 159.002 of the MPA provides in part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a. patlent
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section:159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorrzed purposes for which the 1nformat10n was first obtained.

Occ. Code § 159 002(b)-(c). Information that is subject to the MPA 1ncludes both medical
records and information obtained from those medical records. See id §§ 159.002, .004;
Open Records:Decision No. 598 (1991). This office has concluded that the protection
afforded by seétion 159.002 extends only to records created by either a physician or someone

under the superv1sron of a physician. See Open Records Decision Nos. 487 (1987),370

?As our,ruling for this information is dispositive, we need not address your remaining arguments
against its disclosure. '
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(1983), 343 (1982). This office has also concluded that, when a file is created as the result
of a hospital“stay, all the documents in the file that relate to diagnosis -and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Medical records may only be
released in accordance with the MPA. See Open Records Decision No. 598 (1991). Upon
review, we agree that the information you have marked constitutes medical records that may
only be released in accordance with the MPA.

Section 552. lOl also encompasses section 773.091 of the Health and Safety Code, which is
applicable to 1nforrnat10n relating to the provision of emergency medical services (“EMS”)
and provrdes 1n part

(b) Records of the identity, evaluation or treatment of a patient by emergency
medical services personnel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) Any person who receives information from confidential communications
or records as described by this chapter, other than a person listed in
Section773.092 who is acting on the survivor’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the

authorlzed purposes for which the information was obtained.
Health & Safety Code § 773.091(b)-(c). Section 773.091 further prov1des however that

[t]he prrvrlege of confidentiality under this section does not extend to
information regarding the presence, nature of injury or illness, age, sex,
occupatron and city of residence of a patient who is receiving emergency
medlcal services.

Id. § 773.091(g). The EMS information that you have marked is confidential under
section 773.091. Therefore, the city must withhold the marked EMS information under
section 552.101. of the Government Code in conjunction with section 773. 091 of'the Health
and Safety Code except as specrﬁed by section 773.091(g).

‘Section 552. 101 also encompasses section 1703 306 of the Occupatlons Code whlch
- provides as follows : '

(&) A pOlygraph examiner, trainee, or employee of a polygraph examiner, or
a person:for whom a polygraph examination is conducted or an employee of
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the person may not disclose information acquired from a polygraph
exammatron to another person other than:

':(1) the examinee or any other person specifically demgnated in
" writing by the examinee;

-(2) the person that requested the examination;

_E (3) amember, or the member’s agent, of a governmental agency that
licenses a polygraph examiner or superv1ses or controls a polygraph
““examiner’s activities; .

R

, '(4) another polygraph examiner in private consultation; or
(5) any other person required by due process of law.

(b) The [Polygraph Exammers BJoard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information. :

(c) A polygraph examiner to whom information acquired from a poljrgraph
examination is disclosed under Subsection (a)(4) may not drsclose the
1nformat10n except as provided by this section. :

Occ. Code § 1’703.306. You contend the information you have marked in the remaining
documents is confidential polygraph information. . The requestor does not fall within any of
the enumerated" categories; therefore, the city must withhold the polygraph information you
have marked “under section 552.101 of the Government Code in conJunctlon with
section 1703. 306 of the Occupations Code.

You also raise sectlon 552.101 of the Government Code i in conjunction with section 58.007
of the Family Code, which provides in part:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be dlsclosed to the public and shall be:

(l) if maintained on paper or microfilm, kept separate from adult files
rand records;
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(2) if maintained electronically in the same computer system as
. records or files relating to adults, be accessible under controls that are
"separate and distinct from controls to access ‘electronic data
-¢oncerning adults; and :

. (3) maintained on a local basis only and not sent to a central state
- or federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c); see id. § 51.03(a)-(b) (defining “delinquent conduct” and “conduct
indicating need for supervision” for purposes of Fam. Code tit. 3). Section 58.007(c) is
applicable to records of juvenile conduct that occurred on or after September 1, 1997. The
juvenile must have been at least 10 years old and less than 17 years of age when the conduct
occurred. See id. § 51.02(2) (defining “child” for purposes of title 3 of Family Code). We
note that section 58.007(c) is not applicable to information that relates to a juvenile as a
complainant, victim, witness, or other involved party and not as a suspect or offender. We
find that some of the submitted information consists of law enforcement records and files
that involve juvenile suspects. The city must withhold that information, which we have
marked, under section 552.101 of the Government Code in conjunction with section 58.007
of the Family Code. We note, however, that section 58.007(c) is not applicable to records
of an administrative investigation. Therefore, the city may not withhold any of the
information relating to the administrative investigations under section 552.101 on the basis
of section 58.007. -

Section 552.101 also encompasses section 58.307 of the Family Code, which restricts access
to “[i]nformation that is part of a local juvenile justice information system[.]” Id. § 58.307.
A “[1]ocal juvenile justice information system” is “a county or multicounty computerized
database of information concerning children, with data entry and access by the partner
agencies that are members of the system.” See id. § 58.301(4). The city must withhold the
information we have marked under section 58.307 of the Family Code in conJunctlon with
section 552. 101

ol

Section 552.101 also encompasses common-law privacy, which protects information that is
highly intimate:or embarrassing, such that its release would be highly objectionable to a
person of ordinary sensibilities, and of no legitimate public interest. See Indus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the
applicability of common-law privacy, both prongs of this test must be established. Id.
at 681-82. The types of information considered intimate and embarrassing by the Texas

_ Supreme Coutt in Industrial Foundation included information relating to sexual assault,

pregnancy, mental or physical abuse in the workplace, illegitimate children, psychiatric
treatment of mental disorders, attempted suicide, and injuries to sexual organs. Id. at 683.
In addition, this office has found the following types of information are excepted from
required public disclosure under common-law privacy: some kinds of medical information
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or information. indicating disabilities or specific illnesses, see Open:Records Decision
Nos. 470 (1987) (illness from severe emotional and job-related stress), 455 (1987)
(prescription drugs, illnesses, operations, and physical handicaps) and personal financial

information not relating to the financial transaction between an individual and a -

governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990). This office
has also determined that common-law privacy protects the identities of juvenile offenders.
See Open Records Decision No. 384 (1983); cf. Fam. Code § 58.007(c). This office has also
found that a.compilation of an individual’s criminal history is highly . embarrassing
information, the publication of which would be highly objectionable to a reasonable person.
Cf. U. S. Dep t.of Justice v. Reporters Comm. for Freedom of the Press,489.U.S. 749, 764
(1989) (when considering prong regarding individual’s privacy interest, court recognized
distinction between public records found in courthouse files and local police stations and
compiled summary of information and noted that individual has significant privacy interest
in compilation of one’s criminal history). Furthermore, we find a compilation of a private
citizen’s criminal history is generally not of legitimate concern to the public. Upon review,
we find a portion of the remaining information is highly intimate or embarrassing
information that is not of legitimate public interest. Accordingly, except where we have
marked for release, we agree the city must withhold the information you have marked, along
with the additional information we have marked, under section 552.101 in conjunction with
common-law privacy. The city must also withhold the marked information that identifies
juvenile offenders under section 552.101 in conjunction with common-law privacy.

Section 552.117(a)(2) excepts from public disclosure a peace officer’s home address and
telephone numiber, social security number, and family member information regardless of
whether the peace officer made an election under section 552.024 of the Government Code.
Gov’t Code §:552.117(a)(2). Section 552.117(a)(2) applies to peace officers as defined by
article 2.12 of the Code of Criminal Procedure. Accordingly, the department must withhold
the information you have marked, in addition to the information we have marked under
section 552. 117(a)(2) of the Government Code.

Next, you clalm that the Texas motor vehicle record information you have marked in the
remaining information is excepted from disclosure under section 552.130 ofthe Government

. Code. Section 552.130 excepts from public disclosure information that relates to:

(1) a motor vehicle operator’s or driver’s license or permit issued by an
agency‘of this state; [or]

- (2)a motor vehicle title or registration issued by an agency of thls state[ ]

Id §552.13 O(a) Upon review, we agree that the city must withhold the Texas motor vehicle
record information you have marked, in addition to the information we have marked, under
section 552.130 of the Government Code.




_ office under the Act See Gov’t Code § 552.147(b).
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You also raise section 552.136 of the Government Code for the employee numbers you have
marked. Section 552.136 states that “[n]otwithstanding any other provision of this chapter,
a credit card, debit card, charge card, or access device number that is collected, assembled,
or maintained by or for a governmental body is confidential.” Id. § 552.136. We understand
that a police officer’s employee number is also used as the officer’s city credit union account
number. Based upon this understanding, we agree the city must withhold the employee
numbers you have marked under section 552.136 of the Government Code.

Section 552.147 provides that “[t]he social security number of a living person is excepted
from” required;public disclosure under the Act.’ Id. § 552.147. Therefore, the city may
withhold the social security numbers you have marked in the remalnmg information under
section 552. 147 of the Government Code.

In summary, the city must withhold the following information under section 552.101 of the
Government Code: (1) the crash reports you have marked in conjunction with to
section 550.065(b) of the Transportation Code; (2) the marked medical records in accordance
with the MPA; (3) the marked EMS records in conjunction with section 773.091 of the
Health and Safety Code, except as specified by section 773.091(g); (4) the polygraph
information you have marked in conjunction with section 1703.306 of the Occupations Code;
(5) the information we have marked in conjunction with sections 58.007 and 58.307 of the
Family Code;:and (6) the marked information in conjunction with common-law privacy.
With the exception of basic information, the city may withhold the information you have
marked pursuant to section 552.108(a)(1) of the Government Code. The city, must withhold

~ the information marked pursuant to sections 552.117(a)(2), 552.130, and 552.136 of the

Government Code. The city may withhold the social security numbers you have marked in
the remaining information under section 552.147 of the Government Code. The remaining
information must be released. 4

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as.presented to us; therefore, this ruling must not be relied upon as a previous
determination:regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and

3Section 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social securlty number from public release without the necessity of requesting a decision from this

“We note-thls office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including Texas driver’s
license numbers, copies of Texas driver’s licenses, and Texas license plate numbers under section 552.130 of
the Government Code without the necessity of requesting an attorney general decision.
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o~

responsibilities; please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Admmlstrator of the Office of
the Attorney General toll free, at (888) 672-6787.

Sincerely,

Bl

Paige Lay

Assistant Attorney General
Open Records Division
PL/eeg

Ref: ID# 370004

Enc. Submitted documents

cc: Requestor
. (w/o enclosures)




