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February 17, 2010

The Honorable Edmund Kuempe1
State Representative, District 44
P.O. Box 2910
Austin, Texas 78768-2910

0R2010-02392

Dear Representative Kuempel:

You ask whether certain information is subj ect to required public disclosme lmder the
Public Information Act (the "Act"), chapter 552 ofthe GoVel111nent Code. Yom request was
assigned ID# 369346.

The Honorable Emmmd Kuempel, State Representative, District 44, received a request for
files related to horseracing, dog racing, poker, casinos, and other gambling-related matters.
You claim that a portion of the submitted infonnation is excepted fi.·om disclosme lmder
section 552.106 ofthe Government Code, and that a portion ofthe submitted infOlmation is
subject to sections 306.003 and 306.004 ofthe Government Code. We have considered the
exception you claim and reviewed yom argmnents and the submitted inf011l1ation.

Section 306.003 of the GoVel111nent Code provides as follows:

(a) Records ofa member ofthe legislature or the lieutenant governor that are
composed exclusively of memoranda of cOllummications with residents of
this state and ofpersonal infonnation conce111ing the person cOlmmmicating
with the member or lieutenant gove1110r are confidential. However, the
member or the lieutenant gove1110r may disclose all or a part of a record to
which tl'ri~ sllpsecJionapplies, and th?-t disclosme does not violate the law of
this state.

(b) The method used to store or maintain a record covered by Subsection (a)
does not affect the confidentiality of the record.
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Gov't Code § 306.003. The confidentiality provision in section 306.003(a) applies to the
_. - ~- --- - -~-reG0rds~of-a-~member~o£~the--legislature_oLoLthe_ JieutenanLgoyer119CoLtwQJdnds~QJ ..

infonnation: (1) records of memoranda of cOlllinmllcations with Texas residents and
(2) records ofpersonal infonnation about the person COllliTIlUllcating with the legislator or
lieutenant governor. Id. Thus, "personal infonnation" about a person COllliTIlUllcating with
a legislator or the lieutenant governor is within section 306.003(a) even ifit is not recorded
in a memorandum prepared by the legislator or lieutenant governor. Id. Although
section 306.003(a) deems confidential the records that are subject to the provision, it gives
a member of the legislature the discretion to disclose all or pmi of such record. See id.
§ 306.003(a).

While section 306.003 applies to records consisting ofmemoranda of conll1lllilications and
records of a correspondent's personal information, section 306.004 refers to the
COlllinmllcations themselves and provides as follows:

(a) To ensure the right of the citizens of this state to petition state
govemment, as guaranteedbyArticle I, Section27, ofthe Texas Constitution,
by protecting the confidentiality of conununications of citizens with a
member ofthe legislature or the lieutenant governor, the public disclosure of
all or part of a written or otherwise recorded commlmication :fl.-om a citizen
of tIlls state received by a member or the lieutenant governor in IllS official
capacity is prohibited mlless:

(1) the citizen expresslyorby clear implication authorizes the
disclosure;

(2) the cOlllinmllcation is of a type that IS expressly
authorized by statute to be disclosed; or

(3) the official detelmines that the disclosure does not
constitute anmlwarranted invasion ofpersonal privacy ofthe
conunmllcator or mlother person.

(b) TIllS section does not apply to a cOlluTIlmication to a member of the
legislature or the lieutenant governor from a public official or public
employee acting in an official capacity.

(c) A member or the lieutenant govemor may electtodiscloseall or pmi of
a commmllcation to which tIllS section applies, and that disclosure does not
violate the law of this state.

~~- ~i
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Ie!. § 306.004. Forpmposes ofsection 306.004, a "communication" includes "conversation,
correspondence, and electronic cOlmnlUncation." IeZ. § 306.001. The cOlmmuncation is not

- .-- -------- -subject-to-public-disc1osure lUlless-0ne-of-the-tlm~e cQnditions-statecLin- section_306.004(a)_
applies. See ie!. § 306.004(a)(1)-(3). As is also true of records that are subject to
section 306.003(a), a legislator has the discretion to disclose all or pali of records that are
subject to section 306.004(a).

hl Open Records Decision No. 648 (1996), tIns office addressed the applicability of
sections 306.003 and 306.004 to infonnation held by a state representative. hl construing
these provisions, we stated:

As we have seen, chapter 306 contains provisions for the disclosme of the
infol1nation it covers. Thus, the chapter is not merely a confidentiality
statute, but a statute that sets the pal'anleterLfor public access to the
information to wInch it applies. Accordingly, we believe chapter 306, rather
than the [Act], governs the release ofinfol1nation witlnn section306.003(a)
or section 306.004. See Open Records Decision No. 598 (1991) (statutes
governing specific subset ofinfonnation prevail over general applicability of
[Act]). Thus, we need not consider whether infol1nation covered by
chapter 306 is excepted from public disclosme pmSUallt to all [Act]
exception. ... illfol1nation falling within the scope of chapter 306 of the
Govermnent Code maybe released only as that chapterprovides and does not
fall within the scope of the [Act], chapter 552 of the Govel111nent Code. A
member ofthe legislatme or the lieutenant governor may elect to disclose all
or part of the infornlation witlnn sections 306.003(a) alld 306.004 of the
Government Code, but is not required to do so.

ORD 648 at 3; 7. We fmiher fOlUld that the statute's legislative lnstory affil1ned tIns
constmction of chapter 306 ofthe GovenllnentCode. ill a footnote, we explained that the
House Study Group report of the legislation that enacted the statutory predecessor to
chapter 306 demonstrated "that the effect of the statute is to give legislators the discretion
to release their conll11lUncations with state residents alld to exempt the legislature in this
regard from the ordinary disclosural requirements set forth in the [Act]." IeZ. at 3-4 11.3.
Therefore, the release ofinfol1nation that is subject to sections 306.003(a) or 306.004(a) is
governed by chapter 306 ofthe Govel111nent Code, not the Act, alld it is witlnn the discretion
of a legislator to either withhold or release such infornlation.

You have submitted infol111ation you have designated "Category 2" infonnation that you
claim falls Ufider section306:003(a) or section -306.004(0).- -Therefore, to the extent -you
determine that the infol1nation in question is subject to section 306.003(a) or
section306.004(a), it is within yom discretion to either withhold tIns infol1nation or release
it to the requestor. To the extent you deternline that the Category2 information is not subject

-- - ----------
---.---------------
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to section 306.003(a) or section 306.004(a), such infonnation is subject to the Act and must
be released, as you have raised no other exceptions to disclosme for this infonnation.

You seek to withhold the infonnation you have identified as CategOly 1 lUlder
section 552.106 of the Government Code, which excepts :liOln disclosme "[a] draft or
working paper involved in the preparation ~f proposed legislation [.]" Gov't Code
§ 552.106(a). Section 552.106 protects advice, opinion, and recommendation on policy
matters in order to encourage frank discussion on policy matters between the subordinates
or advisors ofa legislative body and the members ofthe legislative body. See Open Records
Decision No. 460 at 3 (1987). Therefore, section 552.106 is applicable only to the policy
judgments, recommendations, and proposals ofpersons who are involved in the preparation
ofproposed legislation and who have an official responsibility to provide such infonnation
to members of the legislative body. ld. at 1; Open Records Decision No. 429 (1985)
(exception not applicable to materials prepared by person or agency who has no official
responsibility to do so but only acts as interested party who wishes to influence legislative
process). Section552.106 does notprotectpmely factual infonnation from public disclosme.
See id. 460 at 2; see also Open Records Decision No. 344 at 3-4 (1982) (for plU-poses of
statutOly predecessor, factual infonnation prepared by State Propeliy Tax Board did not
reflectpolicyjudgments, reconunendations, orproposals concerning drafting oflegislation).
However, a comparison or analysis of factual infonnation prepared to support proposed
legislation is within the scope of section 552.106. ORD 460 at 2.

You state the submitted infonnation consists of notes, communications, and analysis
conceming proposed gaming legislation and was prepared by staff of the Chainnan of the
House Committee on Licensing and Administrative Procedmes. Based on these
representations and our review, we conclude a pOliion of the CategOly 1 infonnation
constitutes advice, opinion, analysis, and recommendation regarding proposed legislation.
Therefore, youmaywithhold this information, whichwe have marked, lUlder section 552.106
ofthe Govemment Code. However, the remaining Category 1 infonnation is either factual
in name, does not reveal advice, opinion, analysis, or recOlmnendation regarding proposed
legislation, or was prepared by someone who you have not demonstrated has an official
responsibility to provide such infomlation to the legislame. Therefore, the remaining
information may not be withheld pmsuant to section 552.106 of the Government Code.

We note that a portion of the remaining infonnation is subject to section 552.137 of the
GovenU11ent Code.! Section 552.137 excepts from disclosme "an e-mail address of a
member ofthe public that is provided for the plU-poses ofcOlmnlUlicating electronicallywith
a govenU11ental body," unless the member ofthe public consents to its release, or the e-mail
.address is of a type specifically excluded by subsection (c)..Gov't Code§ 552.137 (a)-(c).

IThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. Open Records DecisionNos. 481 (1987),480 (1987), 470
(1987).
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We have marked an e-mail address in the remaining infonnation that is not of a type
specifically excluded by subsection (c). Accordingly, the marked e-mail address must be

~. withheld-under-section-552.13-7.-oLtheGovenllnenLCode,~unless~theowner.affinnatively~ .. _ _.~.. _. __.._ _-
consents to its disclosure.

hl summalY, to the extent you detennine that the infonnation you have submitted as
Category 2 infornlation is subject to section 306.003(a) or section 306.004(a) of the
Govermnent Code, it is within your discretion to either withhold that infonnation or release
it to the requestor. Any remaining Category 2 infonnation that you detennine is not subject
to section 306.003(a) or section 306.004(a) must be released to the requestor. You may
withhold the CategOly 1 information we have marked pursuant to section 552.106 of the
Govenllnent Code. The mal'ked e-mail address must be withheld lIDder section 552.137 of
the Govennnent Code, lIDless the owner affirnlatively consents to its disclosure. The
remaining CategOly 1 infornlation must be released to the requestor.

TIns letter lUling is limited to the paliicular infonnation at issue in tIns request and limited
to the facts as presented to us; therefore, tIns lUling must not be relied upon as a previous
deternlination regarding ally other infornlation or ally other circmnstances.

This lUling triggers importallt deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concennng those rights alld
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attorney General's Open Govennnent Hotline, toll free,
at (877) 673-6839. Questions concennng the allowable chal'ges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~~
Jelmifer Burnett
Assistant Attorney General
Open Records Division

JB/dls

Ref: ID# 369346

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)


