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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

February 23, 2010

Ms. Dawn B. Finlayson

The Gardner Law Firm

Attorney for Bexar Metropolitan Water District
745 East Mulberry Avenue, Suite 500

San Antonio, Texas 78212-3154

OR2010-02652

Dear Ms. Finlayson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 371162. :

The Bexar Metropolitan Water District (the “district™), which you represent, received a
request for several categories of information pertaining to the district’s search for a general
manager, the district’s new general manager, and a specified contract. You state you will
release some information to the requestor. You claim some of the submitted information is
excepted from disclosure under sections 552.101 and 552.102 of the Government Code. In
addition, you state that release of the information submitted in Exhibit G may implicate the

proprietary interests of The Mercer Group (“Mercer”). Pursuant to section 552.305, you

inform us, and provide documentation showing, you have notified Mercer of the request and
of the company’s right to submit arguments to this office as to why the requested information
should not be released. See Gov’t Code § 552.305(d); see also Open Records Decision
No. 542 (1990) (determining that statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception to disclosure under Act in certain circumstances). We have considered the
exceptions you claim and reviewed the submitted information.

Initially, you inform us that the district asked the requestor to clarify the portion of the
request seeking e-mails that make reference to the district’s new general manager. We note
that a governmental body may communicate with a requestor for the purpose of clarifying
or narrowing a request for information. See Gov’t Code § 552.222(b); Open Records
Decision No. 663 at 2-5 (1999). You state the district has not received a response to its
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request for clarification. Accordingly, we find the district has no obligation at this time to
release any information that may be responsive to the part of the request for which it has not
received clarification. However, if the requestor responds to the clarification request, the
district must seek a ruling from this office before withholding any responsive information
from therequestor. See ORD 663 (10-business-day deadlinetolled while governmental body
awaits clarification).

We note that an interested third party is allowed ten business days from the date of’its receipt
of the governmental body’s notice under section 552.305 of the Government Code to submit
its reasons, if any, as to why information relating to that party should not be released. See
Gov’t Code § 552.305(d)(2)(B). As of the date of this decision, this office has received no
correspondence from Mercer. Thus, because Mercer has not demonstrated that any of the
submitted information is proprietary for the purposes of the Act, the district may not
withhold any of the information in Exhibit G on that basis. See id. § 552.110(a)-(b); Open
Records Decision Nos. 552 at 5 (1990), 661 at 5-6 (1999).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Section 552.102(a) of the Government Code excepts from public disclosure “information in
a personnel file, the disclosure of which would constitute a clearly unwarranted invasion of
personal privacy [.]” Id. § 552.102(a). Section 552.102 is applicable to information that
relates to public officials and employees. See Open Records Decision No. 327 at 2 (1982)
(anything relating to employee’s employment and its terms constitutes information relevant
to person’s employment relationship and is part of employee’s personnel file). The privacy
analysis under section 552.102(a) is the same as the common-law privacy standard under
section 552.101. See Hubertv. Harte-Hanks Tex. Newspapers, Inc., 652 S.W.2d 546, 549-51
(Tex. App.—Austin 1983, writ ref’d n.r.e.) (addressing statutory predecessor). We will
therefore consider the applicability of common-law privacy under section 552.101 together
with your claim regarding section 552.102.

Common-law privacy protects information that (1) contains highly intimate or embarrassing
facts, the publication of which would be highly objectionable to a reasonable person and
(2) is not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). Thetypes of information considered intimate or embarrassing
by the Texas Supreme Court in [ndustrial Foundation included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has also found that personal financial information not relating to a
financial transaction between an individual and a governmental body is excepted from
required public disclosure under common-law privacy. See Open Records Decision Nos. 600
(1992), 545 (1990). Upon review, we find the personal financial information we have
marked is highly intimate or embarrassing and not of legitimate public concem.
Accordingly, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.
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However, we find that the remaining information at issue is not highly intimate or
embarrassing or is of legitimate public concern. Accordingly, none of the remaining
information at issue may be withheld under common-law privacy or section 552.102 of the
Government Code.

Section 552.101 also encompasses the doctrine of constitutional privacy. Constitutional
privacy consists of two interrelated types of privacy: (1) the right to make certain kinds of
decisions independently and (2) an individual’s interest in avoiding disclosure of personal
matters. Open Records Decision No. 455 at4 (1987). The first type protects an individual’s
autonomy within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. /d. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5; see Ramie v. City of
Hedwig Village, 765 F.2d 490 (5th Cir. 1985). Upon review, we find the district has failed
to demonstrate how any of the remaining information falls within the zones of privacy or
implicates an individual’s privacy interests for purposes of constitutional privacy. Thus,
none of the remaining information may be withheld under section 552.101 on that basis.

We note that some of the remaining information may be excepted from disclosure under
sections 552.117 and 552.136 ofthe Government Code.’ Section 552.117(a)(1) excepts from
disclosure the current and former home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. Gov’t Code § 552.117(a)(1). Whether information
is protected by section 552.117(a)(1) must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). If the individual at issue timely
elected to withhold his personal information, the district must withhold the information we
have marked pursuant to section 552.117(a)(1) of the Government Code. If the individual
did not timely elect to withhold his information, then the district may not withhold the
marked information under section 552.117(a)(1) of the Government Code.?

Section 552.136 provides that “[n]otwithstanding any other provision of this chapter, a credit
card, debit card, charge card, or access device number that is collected, assembled, or
maintained by or for a governmental body is confidential.” ~Gov’t Code § 552.136.

'The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).

’Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act.
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Accordingly, the district must withhold the insurance policy numbers we have marked under
section 552.136 of the Government Code.?

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy. If the
individual at issue timely elected to withhold his personal information under section 552.024,
the district must withhold the information we have marked pursuant to section 552.117(a)(1)
of the Government Code. The district must withhold the insurance policy numbers we have
marked pursuant to section 552.136 of the Government Code. The remaining information
must be released to the requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Amy L.S.\Shipp
Assistant Attorney General
Open Records Division
ALS/]

Ref: ID#371162

Enc. Submitted documents

cc: Requestor
(w/o enclosures)

’We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including insurance
policy numbers under section 552.136 of the Government Code, without the necessity of requesting an attorney
general decision.
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CC.

Mr. James L. Mercer
President/ CEO

The Mercer Group, Inc.

511 West Cordova Road, #726
Santa Fe, New Mexico 87505
(w/o enclosures)




