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Ms. Lillian Guillen Graham
Assistant City Attol11ey
City of Mesquite
P.O. Box 850137
Mesquite, Texas 75183-0137

0R2010-02666

Dear Ms. Graham:

You ask whether celiain infonnation is subject to required public disclosure under the
Public Infonnation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 371003.

The Mesquite Police Department (the "department") received a request for copies of 1) the
intel11al affairs file peliaining to a specified incident and a named officer; and (2) the
officer's persollilel file. You state that the public copy of the officer's persOlmel file will be
released to the requestor. You claim the submitted infol111ation is excepted £i'om disclosure
under section 552.101 of the Govenmlent Code. We have considered the exception you
claim and reviewed the submitted infol111ation.

Section 552.101 ofthe Govennnent Code excepts £i'om disclosure "infol111ation considered
to be confidel~tialby law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encornpasses section 143.089 of the Local Govennnent
Code. You indicate that the City ofMesquite is a civil service city under chapter 143 of the
Local Govenmlent Code. Section 143.089 contemplates two different types of perSOlmel
files, a police .officer's civil service file that a city's civil service director is required to
maintain, and an intel11al file that the depmiment may maintain for its own use. Local Gov't
Code § 143.089(a), (g). The officer's civil service file must contain celiain specified items,
including cOlllillendations, periodic evaluations by the police officer's supervisor, and
documents relating to any misconduct in which the depmiment took disciplinary action
against the officenmderchapter 143 oftheLocal Govenmlent Code. Id. § 143.089(a)(1)-(2).
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Chapter 143 prescribes the following types of disciplinmy actions: removal, suspension,
demotion, and uncompensated duty. Id. §§ 143.051-.055; see Attomey General
Opinion JC-0257 (written reprimand is not disciplinmy action for purposes ofLocal Gov't
Code chapter 143). In cases in which a police depmiment investigates a police officer's
misconduct and takes disciplinary action against an officer, it is required by
section 143.089(80)(2) to place all investigatory records relating to the investigation and
disciplinary action, including background documents such as complaints, witness statements,
and documents oflike nature fTom individuals who were not in a supervisory capacity, in the
police officer's civil service file maintained under section 143.089(80). See Abbott v. Corpus
Christi, 109 S.W.3d 113,122 (Tex. App.-Austin2003, nopet.). AllinvestigatOlymaterials
in a case resulting in disciplinary action are "fl:om the employing depmiment" when they are
held by or arein the possession ofthe department because of its investigation into a police
officer's misconduct, and the department must forward them to the civil service cOlmnission
forplacementin the civil service personnel file. Id. Such records may not be withheld lmder
section 552.101 of the Govemment Code in conjunction with section 143.089 ofthe Local
GovenunentCode. See Local Gov'tCode § 143.089(f); Open Records DecisionNo. 562 at 6
(1990).

However, a document relating to a police officer's alleged misconduct may not be placed in
his civil service persoilllel file if there is insufficient evidence to sustain the charge of
misconduct. Local Gov't Code § 143.089(b). Infonnation that reasonably relates to a police
officer's employment relationship with the police department and that is maintained in a
police depmiment's intemal file pursuant to section 143.089(g) is confidential and must not
be released.! City of San Antonio v. San Antonio Express-News, 47 S.W.3d 556 (Tex.
App.-San Antonio 2000, pet. denied); City ofSan Antonio v. Tex. Attorney General, 851
S.W.2d 946,949 (Tex. App.-Austin 1993, writ denied).

You state that the submitted information is maintained in the department's intemal file
pursuant to section 143.089(g). We note, however, that the submitted information peliains
to an intemal administrative investigation of the nmned officer that resulted in disciplinaly
action under chapter 143. Therefore, the submitted infomlationmust also be kept in the civil
service persoilllel file pursuant to section 143.089(80)(2). Because this infonnationmust be
placed in the officer's civil service file, it is subject to disclosure. Thus, none of the
submitted infonnationmay be withheld under section 143.089(g). However, infol111ation
that is subject to public disclosure may still be excepted from disclosure under the exceptions
in the Act; therefore, we will address whether any ofthe Act's exceptions are applicable to
this infomlation.

tSection l43.089(g) of the Local Goverm11ent Code requires a police department that receives a
request for infonnation maintained in a file under section l43.089(g) to refer that person to the civil service
director or the d~'ector's designee.
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Section 552.101 of the GovenU11ent Code also encompasses criminal history record
infonnation ("CHRI") generated by the National Crime Infonnation Center or by the Texas
Crime Infonnation Center. Title 28, pali 20 ofthe Code ofFederal Regulations govems the
release of CHRI that states obtain from the federal govemment or other states. See Open
Records Decision No. 565 (1990). The federal regulations allow each state to follow its
individual law with respect to CHRI it generates. Id. Section 411.083 of the GovenU11ent
Code deems confidential CHRI that the Depaliment of Public Safety ("DPS") maintains,
except that DPS may disseminate this infomlation as provided in chapter 411, subchapter F
of the Govepllnent Code. See Gov't Code § 411.083. Sections 411.083(b)(1)
and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, a criminal
justice agency may not release CHRI except to another criminal justice agency for a criminal
justice purpose. Id. § 411.089(b)(1). Other entities specified in chapter 411 of the
Govenunent Code are entitled to obtain CHRI from DPS or another criminal justice agency;
however, those entities may not release CHRI except as provided by chapter 411. See
generally id. §§ 411.090-.1407. FUlihennore, any CHRI obtained from DPS or any other
criminal justice agency must be withheld under section 552.101 ofthe Govenllnent Code in
conjunction with chapter 411, subchapter F. We have marked a pOliion of the submitted
infonnation that must be withheld under section 552.101 in conjunction with chapter 411 of
the Govermnent Code.2

We note the remaining infonnation includes the medical records of the requestor's client,
which we have marked, to which the requestor may have a right of access. Medical records
are govemed. by the Medical Practice Act (the "MPA"), subtitle B of title 3 of the
Occupations Code. Section 159.002 of the MPA provides in part:

(a) A .communication between a physician and a patient, relative to or in
comlection with all)' professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential comml1nication
or record as described by this chapter, other than a person listed in
Section159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained.

2We note that the requestor can obtain his client's CHRI fromDPS. See Gov't Code § 411.083 (b)(3).
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Occ. Code § 159.002(a)-(c). Infonnation subject to the MPA includes both medical records
and infol111ation obtained from those records. See id. §§ 159.002, .004; Open Records
Decision NO.,598 (1991). This office has found when a file is created as the result of a
hospital stay, all of the documents in the file relating to diagnosis and treatment constitute
either physician-patient commlmications or "[r]ecords ofthe identity, diagnosis, evaluation,
or treatment ofa patient by a physician that are created or maintained by a physician." Open
Records Decision No. 546 (1990). Medical records must be released on the patient's signed,
written consent, provided that the consent specifies (1) the infonnation to be covered by the
release, (2) reasons or purposes for the release, and (3) the person to whom the infol111ation
is to be released. See Occ. Code §§ 159.004, .005. Accordingly, the depaliment may only
release the marked medical records in accordance with the MPA.

The remaining infonnation contains driver's license numbers that may be subject to
section 552.130 ofthe Government Code.3 This section excepts from disclosure infol111ation
that relates to a motor vehicle operator's or driver's license or pel111it or a motor vehicle title
or registration issued by an agency of this state. See Gov't Code § 552.130(a)(1), (2).
AccordinglY,to the extent the driver's license numbers we have marked were issued by a
Texas agency, the depaliment must withhold this infonnation under section 552.130.4

In summary, the department must withhold the infOlmation we have marked under
section 552.101 ofthe Govenunent Code in conjunctionwith chapter 411 ofthe Govenunent
Code. The medical records we have marked may only be released in accordance with the
MPA. The depaliment must withhold the driver's license numbers we have marked under
section 552.130 of the Govenunent Code. The remaining infOlination must be released.s

3The Office of the Attomey General will raise a mandatory exception like section 552.130 on behalf
of a govemmental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481
(1987),480 (1987), 470 (1987).

4We note this office recently issued Open Records Decision No. 684 (2009), a previous detemrination
to all govemmental bodies authorizing them to withhold ten categOlies ofinfom1ation, including Texas driver's
license numbers {mder section 552 .130 ofthe Govenm1ent Code, without the necessity ofrequesting an attorney
general decision.

5The remaining information contains social security numbers. Section 552.147(b) ofthe Govemment
Code authorizes a governmental body to redact a living person's social security number from public release
without the necessity of requesting a decision from this office. See Gov't Code § 552.147. However, the
requestor has a right of access to his client's social security mU11ber and it may not be withheld from him on this
basis. See id. § 552.023(a) (person's authorized representative has special right of access to information that
relates to the person and that is protected from disclosure by laws intended to protect person's privacy interests).
FlUther, we note that because the requestor has a special right of access to infom1ation that would otherwise be
confidential in this instance, the department must again seek a decision from this office if it receives another
request for the same infom1ation from a different requestor.
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This letter ruling is limited to the particular inf01111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstances.

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infol111ation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attol11ey General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll fi.-ee, at (888) 672-6787.

Sincerely,

Pamela Wissemanil
Assistant Att0111ey General
Open Records Division

PFW/Cc

Ref: ID# 371003

Enc. Submitted docmnents

c: Requestor
(w/o enclosures)


