ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 5, 2010

Ms. Laurie B. Hobbs

Assistant General Counsel _
Office of Consumer Credit Commissioner
2601 North Lamar Boulevard

Austin, Texas 78705

OR2010-03257
Dear Ms. Hobbs
You ask Whether certain information is subject to required pubhc d1sclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 376683 (OCCC File #: OR-lO 090).

The Ofﬁce of Consumer Credit Commissioner (the “commissioner”) received a request for

- a list of auto dealer document fees reviewed by the commissioner to include dealer names,“ -

dealer addresses, and the maximum document fees submitted to the commissioner." You
state you have released the dealer names and addresses to the requestor. You claim the
remaining requested information is excepted from disclosure under section 552.110 of the
Government Code. You also state the submitted information may contain the proprietary
information of third parties subject to exception under the Act. Accordingly, you state, and
provide documentation showing, that you have notified the interested third parties (the “third
parties™) of the request for information and of their right to submit arguments to this office

- as to why the requested information should not be released.? See Gov’t Code § 552.305(d);

see also Open"lRecords Decision No. 542 (1990) (statutory predecessor to section 552.305
permits governmental body to rely on interested third party to raise and explain applicability
of exception in the Actin certain circumstances). We have received comments from several

'We noté the requestor modified his request. See Gov’t Code § 552.222(b) (governrnental body may

- communicate with;requestor for purpose of clarifying or narrowing request for information).

*We note that, pursuant to section 552.3085, the commissioner notified the 1,260 motor vehicle dealers
that submitted doc¢umentary fee requests to the commissioner.
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of the third pé_rties and from the Texas Automobile Dealers Association (“.T ADA”), who
submits arguments on behalf of all of the third parties. We have considered the submitted

oo — ——grguments-and-reviewed the-submitted-information.- We-have also-received and considered--——-—---——-—— -

comments submitted by the requestor. Gov’t Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, the commissioner informs us that a portion of the submitted information was the
subject of a previous request, as a result of which this office issued Open Records Letter .
No. 2010-00340 (2010). In that ruling, we determined, in part, the commissioner must
withhold the information we marked under section 552.110 of the Government Code. As
we have no indication that there has been any change in the law, facts, or circumstances on
which the previous ruling was based, we conclude the commissioner must rely on Open
Records Letter No. 2010-00340 as a previous determination and continue to withhold the
identical information previously ruled upon in accordance with that ruling’ See Open
Records Decision No. 673 (2001) (so long as law, facts, and circumstances on which prior
ruling was based have not changed, first type of previous determination exists where
requested information is precisely same information as was addressed in prior attorney
general ruling, ruling is addressed to same governmental body, and ruling concludes that
information is.or is not excepted. from disclosure). We will, however, consider the
arguments for the remaining information at issue that was not addressed in the previous
ruling. :

Next, we address the commissioner’s, TADA’s, and the third parties’ arguments under
section 552.110 of the Government Code. Although the commissioner argues the submitted
information is excepted from disclosure under section 552.110 of the Government Code, that
exception is designed to protect the interests of third parties, not the interests of a
governmental ‘body. Thus, we will only address TADA’s and the third parties’ arguments
under section 552.110. TADA and the third parties claim the submitted information is
excepted from disclosure under section 552.110(b) of the Government Code.
Section 552.110(b) protects “[cJommercial or financial information for which it is
demonstrated based on specific factual evidence that disclosure would cause substantial
competitive harm to the person from whom the information was obtained[.]” Gov’t Code
§ 552.110(b). This exception to disclosure requires a specific factual or evidentiary showing,
not conclusory or generalized allegations, that substantial competitive injury would likely
result from release of the information at issue. Id § 552.110(b); see also Open Records
Decision No. 661 at 5-6 (1999) (business enterprise must show by specific factual evidence
that release of information would cause it substantial competitive harm). Upon review, we
find that the third parties and TADA have established that the remaining information at issue

“constitutes commercial and financial information, the release of which would cause the

companies substantial competitive harm. Accordingly, the commissioner must withhold the

3As our ruling is dispositive for this information, we need not address the arguments against its
disclosure. ‘
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remaining information at issue under section 552.1 10(b) of the Government Code. As our
ruling is dispositive, we need not address the remaining arguments against disclosure.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely, -

I e

Sarah Casterli_né

Assistant Attorney General
Open Records Division
SEC/eeg

Ref: ID# 376683

Enc. Submittéd documents

c: Requestor
(w/o enclosures)

Mr. Greg Chaney Mr. Benny Boyd

Chacon Autos, Ltd Benny Boyd
1400 S.E. Military Drive 601 North Key
San Antonio, Texas 78214 Lampasas, Texas 76550
(w/o enclosures) (w/o enclosures)
T T T T T T T T T Ms Susan G White — 7 Mr Andrew ML Ta“YIOT o
Sapp, White & Freeman, P.C. Counts & Bonacci, L.L.P.
Counsel to 5 3™ parties Counsel to Potamkin Humble
809 West Avenue 708 Main Street, Suite 200
Austin, Texas 78701 Houston, Texas 77002

(w/o enclosures) (w/o enclosures)
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Mr.J o_fe‘j;R. Green
Counsel to Peters Chevrolet, Inc.

e e e ¢ e o ¢ “‘1'1‘0‘]:"J:UdSOH“Road"“"‘"_"““ S

Longview, Texas 75601
(w/o enclosures)

Mr. Don Goodson
Camper, Clinic II
15855 .South IH-35
Buda, Texas 78610
(w/o enclosures)

Mr. Jardy Powell, CFO

Cecil Atkission Automotive Group
2500 South IH10

Orange, Texas 77632

(w/o enclosures)

Mr. Jason J. Thompson
Thompson & Thompson
Counsel to 12 3™ parties

3510 North St. Mary’s, Suite 100
San Antonio, Texas 78212

(w/o enclosures)

Mr. James W. Essman

Shafer, Davis, O’Leary & Stoker
Counsel to Lithia Motors, Inc.
Post Office Drawer 1552
Odessa, Texas 79760-1552

(w/o enclosures)

Ms. Kelly Baker

McDavid Auto Group

2905 Premiere Parkway, Suite 300
Duluth, Georgia 30097

(w/o enclosures)

- Ms. Mary LaRue Walker
Earnhart El1 Paso Motors, LP
7300 West Orchid Lane
Chandler, Arizona 85226
(w/o enclosures)

S - e Y = 7 U

- Mr. EM Payne . o T

Mr. WM. R. Crocker _
Counsel to Hub Dealerships

Austin, Texas 78767
(w/o enclosures)

Mr. William E. Sullivan Jr.
Sullivan Toyota

2213 Old Jacksboro Highway
Witchita Falls, Texas 76301
(w/o enclosures)

Mr. Michael E. Menem
Auto Showplace

5505 Wasson Road
Austin, Texas 78745
(w/o enclosures) -

Mr. Timothy P. Woods

Higier Allen & Lautin

Counsel to Autohaus, LP -

5057 Keller Springs Road, Suite 600
Addison, Texas 75001 '
(w/o enclosures) |

Mr. Donald W. Gould II

Johnson DeLuca Kennedy & Kurisky
Counsel to Sonic Automotive

1221 Lamar Street, Suite 1000
Houston, Texas 77010

(w/o enclosures)

Mzr. Danny Vogt

Hart & Vogt

5624 Airport Freeway
Fort Worth, Texas 76117
(w/o enclosures)

Payne Auto Group
2401 East Expressway 83

Weslaco, Texas 78596
(w/o enclosures)
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Mr. Lawrence A. Young
Hughes Watters Askanase

—---——Counsel-to-Westlex-Corporation - -

333 Clay, 29" Floor
Houston, Texas 77002
(w/o enclosures)

Mr. Steven D. Urban

Taylor Dunham & Burgess LLP
Counsel for Crestview RV

301 Congress Avenue, Suite 1050
Austin, Texas 78701

(w/o enclosures)

Ms. Anne Marie Odefey

Roberts, Roberts, Odefey & White
Counsel for 5 3" parties
P.O0.Box 9

Port Lavaca, Texas 77979

(w/o enclosures)

Mr. Jefferson B. Davis

Clardy Davis & Knowles, LLP -
Counsel for Tipton Ford, Inc.
P.O. Box 635426

Nacogdoches, Texas 75961
(w/o enclosures)

M. Jeff Martin

TIADA

P.O. Box 127

Round Rock, Texas 78681
(w/o enclosures)

Ms. Marta Y. Rosas
Counsel for 3 3 parties
P.O. Box 1339

Lubbock, Texas 79408

~ (w/oenclosures)

M. Carl H. Moerer Jr.
Tate Moerer & King LLP
Counsel for 4 3“ parties
206 South 2™ Street
Richmond, Texas 77469
(w/o enclosures)

Mr. Corey W. Haugland
James & Haugland, P.C.

P.O. Box 1770
El Paso, Texas 79949
(w/o enclosures)

Mr. Mark Smith .

Counsel for Elder Chrysler Dodge Jeep
Touchstone Bernays

1201 Elm Street

Dallas, Texas 75270

(w/o enclosures)

Ms. Monica D. Cunningham

Kemp Smith LLP

Counsel to Viscount Properties Operators
816 Congress Avenue, Suite 1150
Austin, Texas 78701

(w/o enclosures)

Mr. WM. David Coffey .
WM. David Coffey, Il & Associates
Counsel for 6 3™ parties

13810 FM 1826

Austin, Texas 78737

(w/o enclosures)

Ms. Karen Phillips

Texas Automobile Dealers Association
1108 Lavaca, Suite 800

Austin, Texas 78701

(w/o enclosures)

Texascarsdirect.com LTD
2718 Forest Lane

Dallas, Texas 75234-7308
(w/o enclosures)

-Counsel to-Southwest Hyundai; LLG - - - o -omme e -




