
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

March 23,2010

Ms. Cary Grace
Assistant City Attol1ley
City of Austin
P.O. Box 1088
Austin, Texas 78767-8828

0R2010-04085

Dear Ms. Grace:

You ask whether certain information is subject to required public disclosure under the
Public Infol1l1ation Act (the "Act"), chapter 552 ofthe Govel1llnent Code. Your request was
assigned ID# 373404.

The City of Austin (the "city") received a request for "the bid for Block 16." You state the
city has released most of the requested infol111ation. You claim that a portion of the
submitted infdl1l1ationis excepted from disclosure under section 552.101 ofthe Govenllnent
Code. Although you take no position as to the disclosure of the remaining submitted
information, you state that it may c011tain proprietary infonnation subject to exception under
the Act. Accordingly, you have notified Esperailza Development ("Esperanza") .of the
request for information and of its right to submit arguments to this office as to why the
submitted infol1l1ation should not be released. See Gov't Code § 552.305(d); see also Open
Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
govenllnental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have considered the exception you claim
and reviewed the submitted infonnation.

Initially, we note and you ac1mowledge the city has failed to comply with the procedural
requirements dfsection 552.301 ofthe Govenllnent Code. See Gov't Code §552.301 (b), (e).
Pursuant to s~ction 552.302 of the Goven1l11ent Code, a goven1l11ental' body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
the information is public and niust be released unless a govenllnental body demonstrates a
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compelling reason to overcome this presumption. See id. § 552.302; Simmons v.
Kuzmich, 166 S.W.3d342, 350 (Tex. App.-Foli WOlih 2005, nopet.); Hancockv. StateBd.
ofIns. , 797 S.W.2d379, 381 (Tex. App.-Austin 1990, no writ); see Open Records Decision
No. 630 (1994). A compelling reason exists when third pmiy interests are at stake or when
information is confidential under other law. Because third party interests and
section 552.101 of the Government Code can provide compelling reasons to overcome this
presumption, we will consider whether or not the responsive information is excepted from
disclosure under the Act.

An interested third party is allowed ten business days after the date of its receipt of the
governmental body's notice under section 552.305(d) to submit its reasons, if any, as to why
infonnation relating to that party should be withheld from public disclosme. See Gov't Code
§ 552.305(d)(2)(B). As of the date of this letter, we have not received comments from
Esperanza explaining why the submitted information should not be released. Therefore, we
have no basis to conclude Esperanza has protected proprietary interests in the submitted
infol111ation. See tel. § 552.110; Open Records Decision Nos. 661 at 5-6 (1999) (to prevent
disclosme of commercial or financial information, party must show by specific factual
evidence, notconclusory or generalized allegations, that release of requested information
would cause that party substantial competitive hal111), 552 at 5 (1990) (paliy must establish
prima facie case that infonnation is trade secret), 542 at 3. Accordingly, the city may not
withhold the submitted infonnation based upon the proprietaly interests of Esperanza.

Section 552.101 ofthe Govenllilent Code excepts from disclosure "information considered
to be confideiltial by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. This section encompasses the doctrine ofconllilon-law privacy. Connnon
law privacy protects infonnation if (1) the infonnation contains highly intimate or
embarrassing facts, the publication ofwhich would be highly objectionable to a reasonable
person, and (2) the infonnation is .not of legitimate concel11 to the public. See Industrial
Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To demonstrate the
applicability ofconllilon-law privacy, both prongs ofthis test must be demonstrated. See id.
at 681-82.

This office has found that personal financial infol111ation not relating to a financial
transaction between an individual and a govenllilental body is excepted from required public
disclosure under common-law privacy. See OpenRecords DecisionNos. 600 (1992) (finding
personal financial information to include designation ofbeneficiary ofemployee's retirement
benefits and optional insurance coverage; choice of pmiicular insurmlce carrier; direct
deposit authorization; and forms allowing employee to allocate pretax compensation to group
insurance, health care, or dependent care), 545 (1990) (deferred compensation information,
participation in voluntary investment program, election of optional insurance coverage,
mortgage payments, assets, bills, and credit history). Upon review, we find that the citymust
withhold the financial information we have marked lU1der section 552.101 of the
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Govermnent Code in conjunction with conmlon-law privacy. As you raise no fllrther
exceptions, the remaining information must be released.

This letter ruling is limited to the particular infomlation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govemmentalbody and ofthe requestor. For more information conceming those rights and
responsibilitie;s, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Govemment Hotline, toll free,
at (877) 673:;,6839. Questions conceming the allowable charges for providing public
information Ulider the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 3/'3404

Ene. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Michael N. Casias
Esparanza Development
1111 East 11 th Street, Suite 250
Austin, Texas 78702
(w/o enclosures)


