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March 24,2010

Ms. Katie Lentz
Open Records
Williamson County Sheriffs Office
508 South Rock Street
Georgetown, Texas 78626

Dear Ms. Lentz:

You ask whether certain information is subject to required public disclosure under the
Public Informa~ionAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 373444.

The Williamson CountySheriffs Office (the "sheriff') received a request for papeiwoi'k,
video, andaudio regarding the discipline, investigation, human resources complaints, reports
or concerns regarding a specified sheriff employee. You claim that the submitted
information is excepted from disClosure under sedions352.10l, 552.117, 552.1175,
552.130,552.136,552.137, and 552.151 ofthe Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information. 1

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't

-----------Gede-§-SS2.1-O-L-Section-5-S2.-1-0-l--enconipasses-the-doctdne-o£common~law-pri:vacy,which--------,-------­

protects information if it (l) contains highly intimate or embarrassing facts the publication
of which would be highly objectionable to a reasonable person and (2) is not of legitimate

IWe ass~me that the "representative sample" ofrecords submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). This open
records letter does;not reach, and therefore does not authorize the withholding of, any other requested records
to the extent thatthose records contain substantially different types of information than that submitted to this

_office.

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL: (512)463-21 0a WWW.OAG.STATE.TX.US

An Equal Employmetlt Opportunity Employer. Printed on Recycled Paper



Ms. Katie Lentz - Page 2

I

I

concern to the public. Indus. Found. v. Tex. Indus. Accident Bd, 540 S.W.2d 668, 685 I=.== ===-(-'I'ex,--1-9+6j.-t0-dem0nstrate-the-appliGability-0~G0mm0n-Iaw-pri-VaGy,-bQth-prong.s-0f-this--.-------------~
test musCoe cle;monstratecl~Ia.at-68t~82-.Tlrrs-offic-e-nas-foul1d-tlrat-tn-e-puo-llc-nas a
legitimate interest in the qualifications and work conduct of employees of governmental
bodies. See Open Records Decision Nos. 562 at 10 (1990), 542 at 5 (1990); see also Open
Records Decision No. 423 at 2 (1984) (scope of public employee privacy is narrow).

In Morales v.Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W2d at 525. The court ordered the release ofthe affidavit of the person under
investigation and the conclusions ofthe board ofinquiry, stating that the public's interest was
sufficiently served by the disclosure of such documents. Id In concluding, the Ellen court
held that "the ,public did not possess a legitimate interest in the identities ofthe individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents thathave been ordered released." Id

Thus, ifthere is:an adequate summary of an investigation ofalleged sexual harassment, the
investigation summarymust be released under Ellen, along with the statementofthe accused,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See, Open Records
Decision NOS;i393 (1983),339 (1982). Ifno adequate summary of the investigation exists,
then all ofthe 'illformation relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. We note that
supervisors are.not witnesses for purposes of Ellen, and thus supervisors' identities may
generally not l!e:withheld ul1ger section.552.101 andcornmon-Iawprivacy. In addition, since
common-law privacy does not protect information about a public employee's alleged
misconduct onthe job or complaints made about a public employee's job performance, the
identity of the. individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978).

I

--------. --------The-submitted~informati,on-contains-a-completed-sexual-harassment-investigation~tTpon---------··--·--·-~..
review, we find the submitted information includes an adequate summary ofthe investigation
and a statement of the accused, which we have marked. Thus, the summary and the

__. statement ofthe a()cused are n_ot confjdential. However,.'We n()te illformCltion within the
summary and:\statement of the accused that identifies the victim is confidential under
common-lawprivacy. See Ellen, 840 S.W.2d at 525. Accordingly, the sheriffmust withhold
the information~we have marked in the summary and in the statement of the accused under
section 552.1 OJ, in conjunction with common-law privacy and the court's holding in Ellen.
Further, the sheriff must withhold the additional records of the sexual harassment

~ ", .;
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investigation -Ivve have marked under 552.101 in conjunction with common-law privacy and I

__ . the_com1~s_holdingjn-Ellel1.~2-.------.--------------------~-.---'~.----..----------.--- ----l

-- - - - The sheriff al~b claims that a portion of the remaining information, w~ich does not pertain -----1
to the sexual harassment investigation, is also confidential under common-law privacy. This
office has stated that there is a legitimate public interest in the qualifications ofpersons who
seek public erl1ployment, as well as the hiring practices of governmental' entities. See
generally Op~ri Records Decisions Nos. 542 at 5 (1990) (information regarding the
qualifications9f a public employee is of legitimate concern to the public), 470 at 4 (1987)
(public has legitimate interest injob qualifications and performance of public employees),
455 at 9 (1987) (public has a legitimate interest in knowing appli~ants' past employment
record and theft'suitability for the employment position in question). Upon review, we find
you have failed to demonstrate any of the remaining information is highly intimate or
embarrassing. ,',We also find the remaining information is of legitimate public interest.
Therefore, the sheriff may not withhold any of the remaining information under
section 552.101 in conjunction with common-law privacy.

Section 552.117(a)(2) excepts from disclosure the home address, home telephone number,
social security number, and family member information of a peace officer, as defined by
article 2.12 ofthe Code of Criminal Procedure. See Gov't Code § 552.1 i 7(a)(2); Open
Records Decision No. 622 (1994). Section 552.117 only applies to records that a
governmentalb.ody is holding in an employment capacity. We note that section 552.117
encompasses a personal cellular telephone number, provided that a governmental body does
not pay for the:cellular phone service. See Open Records Decision No. 506 at 5-6 (1988)
(section 552.117 not applicable to cellular telephone numbers paid for by governmental body
and intended for official use). We also note that an individual's personal p'ost office box
number is notd':"home address" and therefore may not be withheld under se?tion 552.117.
See Gov't Code.§ 552.117; Open Records Decision No. 622 at 4 (1994) (legislative history

- makes clear ti1~t IJUrpose ofsection 552.n7 is'to protect public-employees from being .
harassed at hoin:e) (citing House Committee on State Affairs, Bill Analysis, H.B. 1979, 69th
Leg. (1985)) (~,inphasis added). In this case, it is unclear whether the individuals whose
personal information we have marked are currently licensed peace officers as defined by
article 2.12 ofthe Code of Criminal Procedure. Therefore, to the extent the individuals at
issue are licensed peace officers as defined by article 2.12 and the sheriff holds the

----·-------~-information·of~these-individuals-in-an-employment-capacity,the-sheri-ff-must-withholcl-the---~-------­
information we have marked under section 552.117(a)(2) of the Government Code.
However, the sheriff may only withhold the personal cellular telephone numbers we have
marked if the oellular services were paid for with personal funds.

--- -- -- - --- -- - --- - ----- - - - -

2As our,~ling is dispositive, we do not address your remaining arguments against disclosure of this
information. ., -

J.'!
-~--~~~~~~~-ir
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Ifthe individuals at issue are not licensed peace officers, then their personal information may
' .. j i

--------.-----beexcepted-uilder-section-552.L17{a)(1~-0f-the-GovernmenLCode.-Section552.1-L1(a)(1~----------------J.
• I

---- ----excepts-from-disclasure-the-home-addresses-and-telephonenumbers;-sociahecurity·numbers-,------- -!

and family member information of current or former officials or employees of a I

gov~rnmental ,body who request that this information be kept confidential ~der I

sectIOn 552.024'ofthe Government Code. Gov't Code § 552.117(a)(1). Whether a partIcular
piece ofinformation is protected by section 552.117(a)(1) must be determined at the time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The sheriff may
only withhold'information under section 552.117(a)(1) if the individuals at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information vyas made. Therefore, if the individuals at issue timely elected to keep their
personal inforrrtation confidential and the sheriffholds the information ofthese individuals
in an employm~nt capacity, the sheriffmust withhold the information we have marked under
section 552. 117(a)(1). Otherwise, this information may not be withheld under
section 552.117.3

Next, we noteaportion ofthe remaining information may be subject to section 552.1175 of
the Governm~nt Code. Section 552.1175 provides in part:

(b) Infofmation that relates to the home address, home telephone number, or
social,security number of [a peace officer as defined by article 2.12 .of the
Code pf Criminal Procedure], or that reveals whether the individual has
family members is confidential and may not be disclosed to the public under
this chapter if the individual to whom the information relates:

- .-,." ' -

\,(1) chooses to restrict public access to the information; and

•• '(2) notifies the governmental_body ofthe individual's choice ,
, on a form provided by the governmental body, accompanied:
.by evidence of the individual's status.

I

_._----------~--------------- ----

Gov't Code § 552.1175(b). The remaining information may include the personalinformation
oflicensed peace officers who are not sheriffemployees. To the extent these individuals are I

. currently lice~sed peace officers who elect to restrict public access to their personal I
---------------information----;the--sheriff--must--withhold--the--information-we-have-marked-under-----------------, .. -

section 552.1175. To the extent any ofthese individuals are not currently licensed peace
officers who elect to restrict public access to their personal information, the sheriffmay not
withhold the~)nf9rmation we have marked pertaining to that individual under
section 552.1175.

"', ~..

3Regardle.ss of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from public release without
tl1enecessity ofreguestinga decision from this office Ullcier the. Act. ..

---~--------I

------1
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Nexl, you clai~ some ofthe remaining information is confidential under sehtion 552.130,
_...._._.. whicaproyides:JnformationJelating_to_a.motocv.ehicle_operator":'sJicense,_di:iv:er..:.sJicense, ---,

. .!
- -- - ---motorvehicle'!itle;-or-registration-issued-by-a-'Fexas-agency-is-excepted-from-public-release-.--------,

Id. § 552.130(~)(1), (2). Therefore, the sheriff must withhold the Texas driver's license
number you h~ve marked under section 552.130 of the Government Code.4

':
.' ,~

Section 552.1$J of the Government Code provides:
,..:'':-'

Inforrria:Uon in the custody of a governmental body that relates to an
emplo)r~e or officer of the governmental body is excepted from the
require1]1ents of Section 552.021 if, under the specific circumstances
pertaining to the employee or officer, disclosure of the information would
subject, the employee or officer to a substantial threat of physical harm.

Id. § 552.151.' You inform us that the information you have marked relates to undercover
narcotics officers. You represent that release ofthe names ofthe officers and the telephone
extension nun}~er at issue would subject those officers to a "substantial threat of physical
harm." BasedQn your representations, we find that the sheriffhas demonstrated that release
of the information you have marked would subject those officers to a substantial threat of
physical harm('We, therefore, conclude that the sheriff must withhold the Officers' names
and telephone extension number you have marked under section 552.151.

In summary,i:ihe sheriff must withhold the information we have marked under
section 552.1 Qi in conjunction with common-law privacy and the holding in Ellen. The
sheriffmust wiJhhold the personal information we have marked under section 552.117(a)(2),
to the extent tlt~ individuals whose information is at issue are licensed peace officers. Ifthe
individuals whose information is at issue are not licensed peace officers, the sheriff must
withhold th~ p~tsonal information we hav~markedunder s~ction552.117(a)(1) ifthe)' timely ...
elected to keeIl"personal information confidential. The sheriffmust withhold the information
we have marked under section 552.1175 to the extent the individuals to which the
information pertains are currently licensed peace officers who elect to restrict public access
to their perso~al information. The sheriffmust withhold the Texas ,driver's license number
you have marked under section 552.130. The sheriffmust withhold the officers' names and
telephone extension number you have marked under section 552.151. The remaining

·--------··--information-must-be-released-to-the-requestor;-------------------------;.----··-------··-··----·--.. --------.---

4We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
.. to all governmelit~l bodies authorizing them to -withhold-ten-categories ofinformation,i!icluding a Texas

driver's license number under section 552.130 ofthe Government Code, without the necessity ofrequesting an
attorney generalc,l~cision.

5We note;the remaining information contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person's social security number from
public release withput the necessity_of requesting a decision from this offictl. See Gov'tCode § 552.147.

-----------_:-'-'-_-----------------------------------1
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This letter ruling is limited to the particular information at issue in this request and limited
______to_the-facts_as_presented_to_us;_therefore,_this-rulingJIlustnnLbe-relied_upon_as_a_preyious

determination'1'egarding-any-other-information-or-any-other-circumstances-.-,------

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilitie,$~pleasevisit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for prqviding public
information under the Act must be directed to the Cost Rules Administrator o'fthe Office of
the Attorney Qeneral, toll free, at (888) 672-6787.

Sincerely,
-:. ;'.

~aP
Sarah Casterline
Assistant Attorney General
Open Records Division

: .

SEC/eeg

Ref: ID# 373444

Ene. Submitted documents

c: Requestor
(w/o enClosures)_

);

~~'--~-'---~--------'-',--.-----'--'--~----------~-----------------~---~---~~--~---------~----
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