ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

March 26, 2010

Mr. Mack Reinwand
Assistant City Attorney
Arlington Police Department
P.O. Box 1065

Arlington, Texas 76004-1065

OR2010-04310
Deaer.Reili{z.vand: J T T T

You ask whether certain information is subjec;t to réquired publ'ic disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 373706 (APD Reference No. 2010-01-055).

The Arlington Police Department (the “department”) received a request for correspondence
between the department and the Tarrant County District Attorney’s Office (the “district
attorney”) pertaining to gang activity, policies and procedures for prosecuting gang members,
and policies and procedures for fighting gang related crimes. You claim that the submitted
information is excepted from disclosure under sections 552.101 and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses- iniformation protected by other statutes. You
claim that the information you have marked as Exhibit B is excepted from disclosure under
section 552.101 in conjunction with article 61.03 of the Code of Criminal Procedure.
Chapter 61 of the Code of Criminal Procedure deals with intelligence information pertaining
to street gangs. Article 61.02 provides in part that “a criminal justice agency shall compile
criminal information into an intelligence database for the purpose of investigating or
prosecuting the criminal activities of criminal combinations or criminal street gangs.” Crim.
Proc. Code art: 61.02(a). Article 61.03 provides in relevant part:
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(a) A criminal justice agency may release on request information maintained
under [Chapter 61 of the Code of Criminal Procedure] to:

(1) another criminal justice agency;
“(2) acourt; or

(3) adefendant in a criminal proceeding who is entitled to the -
d1scovery of the information under Chapter 39.

Id. art. 61. O3(a) Further, article 61.05 of the Code of Cr1m1na1 Procedure provides that
release of the information to a person who is not entitled to the information is a Class A
misdemeanor. You inform us that the information you have marked as Exhibit B is criminal
gang information maintained and compiled by the department and the district attorney.! You
assert the requestor is not entitled to the information under article 61.03. Based on your
representations and our review of the information at issue, we conclude that the department
must withhold the information you have marked as Exhibit B under section 552.101 of the
Government Code in conjunction with article 61.03 of the Code of Criminal Procedure.?

Section 552.101 of the Government Code also encompasses section 58.007:of the Family
Code. Juvenile law enforcement records relating to conduct that occurred on or after
September 1, 1997 are confidential under section 58.007, which provides in pertinent part
as follows: A

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be dlsclosed to the public and shall be:

.y( 1) if maintained on paper or microfilm, kept separate from adult
?ﬁles and records;

+(2) if maintained electronically in the same computer system as
-records or files relating to adults, be accessible under controls that are,
.-separate and distinct from controls to access electronic data

: concerning adults; and

'we note that some of the information you have marked as Exhibit B has also been marked as Exhibits
C,D,orE.

2Asour rulmg is dlsposmve ofthis mformatlon we need not address your remaining arguments against
its disclosure.
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_' (3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapters B, D, and E.

Fam. Code § 58.007(c). For purposes of section 58.007, a “child” is defined as a person ten
years of age or older and under seventeen years of age. Id. § 51.02(2)(A). Section 58.007(c)
is not applicable to information that relates to a juvenile as a complainant, victim, witness,
or other involved party; it is only applicable to juveniles listed as suspects or offenders. See
id. §§ 58.007, 51.03 (defining “delinquent conduct” and “conduct indicating a need for
supervision” for purposes of section 58. 007). You claim the remaining information you have
marked as Exhibit D involves a juvenile investigated by the department. Upon review,
however, we find that the remaining information you have marked as Exhibit D does not
identify a juvenile suspect or offender for purposes of section 58.007. Accordingly, we find
that you have not demonstrated the applicability of section 58.007(c) of the Family Code to
the information at issue. Consequently, the department may not withhold the remaining
information in Exhibit D under section 552.101 of the Government Code in conjunction with
section 58.007 of the Family Code. ‘

Section 552.1 OS(a)(l) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that the remaining information you have marked as Exhibit C relates to pending and open
criminal investigations. Based on your representation and our review of the information at
issue, we conclude that release of the remaining information you have marked as Exhibit C
would interfere. with the detection, investigation, or prosecution of crime.; See Houston
Chronicle Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.—Houston
[14th Dist.] 1975), writref’dn.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates
law enforcement interests that are present in active cases). Therefore, the department may
withhold the * remaining information ‘you have marked as Exhibit C under
section 552.108(a)(1). '

Qo nds ~en - 1 : ¢ 1
Section 552.108(b)(1) ofthe Government Code excepts from disclosure “[a]ln internal record

or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1); see also Open Records Decision No. 531 at 2 (1989) (quoting Ex parte
Pruirt, 551 S.W.2d at 710). Section 552.108(b)(1) is intended to protect “information which,
if released, would permit private citizens to anticipate weaknesses in a police department,
avoid detection, jeopardize officer safety, and generally undermine police efforts to
effectuate the-laws of this State.” City of Fort Worth v. Cornyn, 86 S.W.3d 320
(Tex. App.—Austin 2002, no pet.). To demonstrate the applicability of this exception, a
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governmental body must meet its burden of explaining how and why release of the requested
information would interfere with law enforcement and crime prevention. Open Records
Decision No. 562 at 10 (1990). This office has concluded that section 552.108(b) excepts
from public disclosure information relating to the security or operation of a law enforcement
agency. See, e.g., Open Records Decision Nos. 531 (release of detailed use of force
guidelines would unduly interfere with law enforcement), 252 (1980) (section 552.108 is
designed to protect investigative techniques and procedures used in law enforcement), 143
(1976) (disclosure of specific operations or specialized equipment directly related to
investigation or detection of crime may be excepted). Section 552.108(b)(1) is not
applicable, however, to generally known policies and procedures. See, e.g., ORD Nos. 531
at 2-3 (Penal Code provisions, common law rules, and constitutional limitations on use of
force not prot_e_cted), 252 at 3 (governmental body failed to indicate why investigative
procedures and techniques requested were any different from those commonly known). You
claim the remaining information you have marked as Exhibit E is excepted from disclosure
under section 552.108(b)(1). Based on your arguments and our review of the information
at issue, we determlne that release of the information we have marked would interfere with
law enforcement Therefore, the department may withhold the information we have marked
under section 552.108(b)(1) of the Government Code. However, we find you have failed to
demonstrate that the release of the remaining information at issue would interfere with law
enforcement ot crime prevention. Consequently, the department may not withhold any of
the remaining information in Exhibit E under section 552.108(b)(1).

We note the remaining information contains an assistant district attorney’s cellular telephone
number that may be subject to section 552.1175 of the Government Code.? Section 552.1175
of the Government Code provides in part:

(2) Thls section applies only to:

: (5) employees of a district attorney, criminal district attorney,
lor county or municipal attorney whose jurisdiction includes
-any criminal law or child protective services matters].]

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordmarlly will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470

(1987).
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not be ’d’i’sclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice -
-on a form provided by the governmental body, accompanied
=by evidence of the individual’s status. :

Gov’t Code § 552.1175(a), (b). We note that section 552.1175 of the Government Code is
applicable to the cellular telephone number of an employee of a district attorney only if the
cellular telephone service is paid for by the employee with his or her own funds. See Open
Records Decision No. 670 at 6 (2001). In this instance, it is unclear whether the cellular
telephone service for the number at issue was paid for by the employee for his personal use
or by the distri¢t attorney for official use. To the extent the individual whose information we
have marked is still a district attorney employee, he elects to restrict access to his personal
information in:accordance with section 552.1175, and he has paid for his cellular telephone
service, the department must withhold the marked cellular telephone number under
section 552.1175 of the Government Code. Otherwise, the marked cellular telephone
number may not be withheld under section 552.1175 of the Government Code.

In summary, (1) the department must withhold the information you have marked as Exhibit
B under section 552.101 of the Government Code in conjunction with article 61.03 of the
Code of Criminal Procedure; (2) the department may withhold the remaining information you
have marked as Exhibit C under section 552.108(a)(1) of the Government Code; (3) the
department may withhold the information we have marked under section 552.108(b)(1) of
the Government Code; and (4) to the extent the individual whose information we have
marked is still a district attorney employee, he elects to restrict access to his personal
information in accordance with section 552.1175, and he has paid for his cellular telephone
service, the department must withhold the marked cellular telephone number under
section 552.1175 of the Government Code. The remaining information must be released to
the requestor. "

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as‘presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. -

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental:body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General toll free, at (888) 672-6787.

Smcerely,

%

Chrlstopher D Stemer
Assistant Attorney General
Open Records Division
CDSA/eeg

Ref:  ID# 373706

Enc. Submﬁt"ed documents

c: Reque’sﬁor
(w/o enclosures)




