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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 1, 2010

Mr. Mark Sossi
City Attorney
City of Brownsville
P.O. Box 911
Brownsville, Texas 78520

0R2010-04647

Dear Mr. SossE

You ask whetlIer certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 374715. ., ,

. "" .
The Brownsville Police Department (the "department") received a request for fifty-two
specified offense and arrest reports. You indicate that the department has no information
responsive to a portion of the requested reports. 1 You claim that the submitted information
is excepted from disclosure under sections 552.101, 552.103, and 552.108 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted infoimation.

Initially, we note some of the submitted information, which we have marked, is not
responsive to the instant request because it does not consist of the reports specified by the
requestor. The department need not release non-responsive information in response to this
request, and this ruling will not address that information.

Next, we note the responsive information consists of completed reports, which are subject
to section 552:022(a)(1) of the Government Code. Section 552.022(a)(l) provides for the
required public'disclosure of "a completed report,' audit, evaluation, or investigation made
of, for, or by a,,,governmental body, except as provided by Section 552.108." Gov't Code
§ .552.022(a)(1). Although you raise section 552.103 of the Government Code,
section 552.103 is a discretionary exception to disclosure thatprotects the governmental
body's interests and may be waived. See Dallas Area Rapid Transit v. Dctllas Morning

IThe Act does not require a governmental body to release information that did not exist when a request
for information was received or to prepare new information in response to a request. See Econ. Opportunities
Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open
Records Decision Nos. 605 at 2 (1992),452 at 3 (1986),362 at 2 (1983).
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News,4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may
waive section 552.103); see also Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not other law that makes information
confidential for the purposes of section 552.022. Therefore, the department may not
withhold any portion ofthe submitted information under section 552.103. However, because
information su~ject to section 552.022(a)(I) may be withheld under sections 552.101
and 552.108, we will address these claims.

Section 552.101 of the Government Code excepts from disclosure "information considered
to be confident,ial by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses section 261.201(a) of the Family Code,
which provides as follows:

(a) [T]he following information is confidential, is not subject to public
release under Chapter 552, Government Code, and may be disclosed only for
purposes consistent with this code and applicable federal or state law or under
rules adopted by an investigating agency:

'. (1) a report of alleged or suspected abuse or neglect made
under this chapter and the identity of the person making the
report; and

(2) except as otherwise provided in this section, the files,.
reports, records, communications, audiotapes, videotapes, and
working papers used or developed in an investigation under
this chapter or in providing services as a result of an
.investigation.

Fam. Code §,.261.201(a). You claim that the submitted information is subject to
section 261.201. Upon review, we agree that some ofthe responsive information is subject
to section 26L201 of the Family Code. See id. § 261.001(1), (4) (defining "abuse" and
"neglect" for purposes ofFamily Code ch. 261); see also id. § 101.003(a) (defining "child"
for purposes of this section as person under 18 years of age who .is not and has not been
married or who has not had the disabilities of minority removed for general purposes). As
you do not indicate that the department has adopted a rule that governs the release of this
type of information, we assume that no such rule exists. Given that assumption, the
information we have marked is confidential pursuant to section 261.201 ofthe Family Code.
See Open Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly, the
department must withhold the information we have marked under section 552.101 of the
Government Code.2 However, we find the remaining information at issue, which you also

2As our rUling is dispositive ofthis information, we neednot address your remaining arguments against
disclosure.
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seek to withhold under section 261.201, pertains to a welfare concern of a 20-year-old and
a kidnapping.You have failed to demonstrate how this information consists offiles, reports,
records, communications, and working papers used or developed. in investigations under
chapter 261. Thus, the remaining information at issue is not confidential under
section 261.201(a) and may not be withheld on such basis under section 552.101 of the
Government Code.

You claim portions ofthe remaining responsive records contain information protected under
the Medical Practices Act ("MPA"). Section 552.101 ofthe Government Code encompasses
information protected by the MPA, chapter 159 ofthe Occupations Code. Section 159.002
of the MPA pr()vides in part:

(b) A 'record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Sectiori159.004 who is acting on the patient's behalf, mainot disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Gcc. Code § 159.002(b)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision ofa physician. See Open Records Decision Nos. 487 (1987),370 (1983), 343
(1982). Upon review, we conclude none of the remaining information consists of medical
records that are subject to the MPA, and none of it may be withheld on that basis.

Section 552.101 of the Government Code also encompasses section 773.091 of the Health
and Safety Code, which provides in relevant part:

(a) A. communication between certified emergency medical services
personl1el or a physician providing medical supervision and a patient that is
made i:t;l.the course ofproviding emergency medical services to the patient is
confidential and privileged and may not be disclosed except as provided by
this ch.apter.

(b) Records of the identity, evaluation, or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervIsion that are created by the emergency medical services personnel or
physician or maintained by an emergency medical servic::es provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.
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Health & Safety Code § 773.091 (a)-(b). The remaining information does not contain a
communicatio,11, between certified emergency medical services personnel or a physician
providing medical supervision and a patient that was made in the course of providing
emergency medical services to the patient. See id. § 773.091(a). It also does not contain a
record of the identity, evaluation, or treatment of a patient by emergency medical services
personnel or by-aphysician providing medical supervisionthat was created bythe emergency
medical servises personnel or physician or maintained by an emergency medical services
provider. See tel. § 773 .091 (b). Accordingly, none ofthe information at issue is confidential
under section 773.091, and the department may not withhold it under section 552.101 ofthe
Government Code on that basis.

Section 552.101 of the Government Code also encompasses chapter 772 of the Health and
Safety Code, which authorizes the development of local emergency communications
districts. Sections 772.118, 772.218, and 772.318 ofthe Health and Safety Code apply only
to an emergency 9-1-1 district established in accordance with chapter 772, depending on the
population ofthe county in which it is located. See Open Records Decision No. 649 (1996).
These statutesmake confidential the originating telephone numbers and addresses of 9-1-1
callers that are furnished by a service supplier as part of a computerized 9-1-1 service. Id.
at 2. You assert that chapter 772 applies to some of the remaining 'information. However,
you do not state whether the City of Brownsville is part of an emergency 9-1-1 district
established in'accordance with section 772.118, section 772.218, or section 772.318.
Further, you do not state, nor does the information at issue reflect, that any ofthe information
was obtained from a service provider as part ofa computerized 9-1-1 service. Accordingly,
none ofthe remaining information is confidential under section 552.101 in conjunction with
section 772.11,8, section 772.218, or section 772.318 of the Health and Safety Code.

Section 552.1 01 of the Government Code also encompasses the doctrine of cornmon-Iaw
privacy, whicliprotects information that (1) contains highly intimate or embarrassing facts,
the publicatiori ofwhich would be highly objectionable to a reasonable pers0:tl and (2) is not
of legitimate concern to the public. See Indus. Found. v. Tex. Indus. Accident Ed., 540
S.W.2d 668,685 (Tex. 1976). To demonstrate the applicability of cornmon-1aw privacy,
both prongs of: this test must be satisfied. See id. at 681-82. The types of information
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in
workplace, illegitimate children, psychiatric treatment ofmental disorders, attempted suicide,
and injuries to sexual organs. See id. at 683. This office has found medical information or
information indicating disabilities or specific illnesses is excepted from required public
disclosureundercornmon-Iawprivacy. See Open Records DecisionNos. 470 (1987) (illness
from severe emotional and job-related stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). This office has also found personal financial
information not relating to the financial transaction between an individual and a
governmentalbody is excepted from required public disclosure. See Open Records Decision
Nos. 600 (1992), 545 (1990). Upon review, we find a portion of the information at issue is
highly intimate or embarrassing and not of legitimate public interest. Accordingly, the
department m:tfst withhold the information we have marked under section 552.101 in
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conjunction with cornmon-law privacy. However, none of the remaining information
constitutes information that is highly intimate or embarrassing and not oflegitimate public
interest. Ther~fore, none of this information may be withheld on the basis of cornmon-law
pnvacy.

You contend ~ome of the remaining information is excepted from public disclosure under
constitutionalp'rivacy, which is also encompassed by section 552.101 of the Government
Code. Constitutional privacy consists of two interrelated types ofprivacy: (1) the right to
make certain kinds of decisions independently and (2) an individual's interest in avoiding
disclosure of personal matters. See Whalen v. Roe, 429 U.S. 589,599-600 (1977); Open
Records Decision Nos. 600 at 3-5, 478 at 4 (1987), 455 at 3-7. The first type protects an
individual's autonomy within "zones ofprivacy" which include matters related to marriage,
procreation, contraception, family relationships, and child rearing and education. ORD 455
at 4. The secOJi'd type ofconstitutional privacy requires a balancing between the individual's
privacy interests and the public's need to know information ofpublic concern. Id. at 7. The
scope of infoi~ationprotected is narrower than that under the cornmon-law doctrine of
privacy; constitutional privacy under section 552.101 is reserved for "the most intimate
aspects of hlll.i18n affairs." Id. at 5 (quoting Ramie v. City ofHe~wig Village, Tex., 765
F.2d 490 (5th Cir. 1985)). Upon review, we find the department has not demonstrated how
any of the remaining information falls within the zones of privacy or implicates an
individual's privacy interests for purposes of constitutional privacy. Therefore, the
department may not withhold any of the information at issue under section 552.101 on the
basis of constitutional privacy.

Section 552.101 of the Government Code also encompasses the common-law informer's
privilege, which has long been recognized by Texas courts. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex.
Crim. App. 1928). It protects from disclosure the identities ofpersons who report activities
over which the governmental body has criminal or quasi-criminal law-enforcement authority,
provided that the subject of the information does not already know the informer's identity.
Open RecordsDecision Nos. 515 at 3 (1988),208 at 1-2 (1978). The informer's privilege
protects the id~htitiesofindividuals who report violations of statutes to the police or similar
law-enforcement agencies, as well as those who report violations of statutes with civil or
criminal penalties to "administrative officials having a duty of inspection or of law
enforcement within their particular spheres." Open Records Decision No. 279 at 2 (1981)
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The report must
be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2
(1990), 515 at 4-5. However, witnesses who provide information in the course of an
investigation but do not make the initial report of the violation are not informants for
purposes of claiming the informer's privilege. The privilege excepts the informer's
statement only, to the extent necessary to protect that informer's identity. Open Records
Decision No. 549 at 5 (1990).

You claim thaHhe remaining information contains the names of individuals who reported
alleged criminal acts against minor victims. However, you do not identify which, if any, of

; ~ .,
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the individual~in the remaining reports actually reported a violation oflaw. You also do not
identify the specific criminal or civil statutes that were allegedly violated. Accordingly, you
have failed to demonstrate the informer's privilege is applicable. Thus, the department may
not withhold any ofthe remaining information under section 552.101 in conjunction with the
informer's privilege.

In summary, :the department must withhold the information we have marked under
section 552.101,ofthe Government Code in conjunction with section 261.201 ofthe Family
Code. The department must also withhold the information we have marked under
section 552.101 in conjunction with common-law privacy. The remaining information must
be released to the requestor.3

.

This letter rulillg is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination'regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more inforn1ation concerning those rights and
responsibilitieS, please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information Uflder the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

bfLd?-
Sarah Casterline
Assistant Attorney General
Open Recordspivision

SEC/eeg

Ref: ID# 374715

Ene. Submitted documents

c: Requestor
(w/o enclosures)

3We note the information being released contains social security numbers. Section 552.147(b) ofthe
Government Code authorizes a governmental body to redact a living person's social security number from
public release without the necessity of requesting a decision from this office. See Gov't Code § 552.147(b).
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