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ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 6, 2010

Ms. Jennifer Tharp
Chief Civil Prosecutor
Comal County Criminal District Attorney's Office
150 North Seguin Avenue, Suite 314
New Braunfels, Texas 78130

0R2010-04818

Dear Ms. Tharp:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 374963 (File # 100R004).

The Comal County Juvenile Probation Department and the Comal County Human Resources
Department (collectively, the "county") each received a request for information pertaining
to a named individual. You claim the submitted information is excepted from disclosure
under sections 552.101 and 552.102 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information. You have also provided
comments from the named individual. See Gov't Code § 552.304 (interested party may
submit comments stating why information should or should not be released).

Initially, we note the submitted information contains notices ofpubllc meetings. The notices
of a governmental body's public meetings are specifically made public under the Open
Meetings Act, chapter 551 of the Government Code. See Gov't Code § 551.041
(governmental body shall give written notice of date, hour, plane, and subject of each
meeting). As a general rule, the exceptions to disclosure found in the Act do not apply to
information that other statutes make public. See Open Records Decision Nos. 623 at 3
(1994), 525 at 3 (1989). Further, statutory access provisions generally prevail over the
common law. See Gallagher Headquarters Ranch Dev., Ltd. v. City ofSan Antonio, 269
S.W.3d 628,637 (Tex. App.-SanAntonio 2008, pet. filed) (when statute directly conflicts
with common-law principle or claim, statutory provision controls and preempts common
law; legislature may enact legislation that preempts or supersedes common~lawprinciple).
Accordingly, the public notices, which we have marked, must be released in accordance with
section 551.041 of the Government Code.

Section 552.101 of the Government Code excepts from public disclosure "information
considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. Section 552.101 ofthe Government Code encompasses information
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protected by other statutes, such as chapter 411 of the Government Code, which makes
confidential criminal history record information ("CHRI") generated by the National-Crime
Information Center or by the Texas Crime Information Center. See id. § 411.083(a).
Title 28, part 20 ofthe Code of Federal Regulations governs the release ofCHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow its individual laws with respect to the
CHRI it generates. See id. Section 411.083 of the Government Code deems confidential
CHRI that the Department of Public Safety ("DPS") maintains, except that DPS may
disseminate this information as provided in chapter 411, subchapter F of the Government
Code. See Gov't Code § 411.083. Sections 411.083(b)(l) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Other entities specified in chapter 411 ofthe Government Code are entitled
to obtain CHRI from DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Thus, any CHRI obtained from DPS or any other criminal justice agency must be withheld
under section 552.1 Olin conjunction with chapter 411, subchapter F of the Government
Code. Upon review, we find a portion ofthe submitted information, which we have marked,
consists ofCHRI that is confidential under section 411.083. Thus, the county must withhold
the marked information under section 552.101 of the Government Code.

Section 552.101 also encompasses section 560.003 of the Government Code, which
provides, "[a] biometric identifier in the possession ofa governmental body is exemptfrom
disclosure under [the Act]." Id. §§ 560.001 (defining "biometric identifier" to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession ofgovernmental body are exempt from disclosure under Act). You do not inform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure ofthe fingerprilltinformatiori at issUe. Therefore, the county must withhold the
fingerprint information we have marked under section 552.101 of the Government Code in
conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses information protected by the
doctrine ofcommon-law privacy. Section 552.1 02(a) ofthe Government Code exc,epts from
disclosure "information in a personnel file, the disclosure ofwhich would constitute a clearly
unwarranted invasion of personal privacy." In Hubert v. Harte-Hanks Texas
Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writref'dn.r.e.), the court ruled the
test to be applied to information claimed to be protected under section 552.1 02(a) is the same
as the test formulated by the Texas Supreme Court in Industrial Foundation v. Texas
Industrial AccidentBd., 540 S.W.2d 668 (Tex. 1976) for information claimed to be protected
under the doctrine ofcommon-lawprivacy as incorporated by section 552.101. Accordingly,
we address the county's section 552.102(a) claim in conjunction with its common-law
privacy claim under section 552.101 of the Government Code.
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In Industrial Foundation, the Texas Supreme Court stated information is excepted from
disclosure if (1) it contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person and (2) the information is not of
legitimate concern to the public. 540 S.W.2d at 685. To demonstrate the applicability of
common-law privacy, both elements ofthe test must be established. Id. at 681-82. You cite
to Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), in support of
your argument under common-law privacy. In Ellen, the court addressed the applicability
of the common,;.law privacy doctrine to files of an investigation of allegations of sexual
harassment. Here, however, the submitted information does not relate to an allegation of
sexual harassment. Because the allegations do not concern sexual harassment, we find that
Ellen is not applicable in this instance. Consequently, the county may not withhold any of
the remaining information under section 552.101 in conjunction with common-law privacy
on the basis of Ellen.

This office has found personal financial information not relating to the financial transaction
between an individual and a governmental body is excepted from required public disclosure
under common-law privacy. See Open Records Decision Nos. 600 (1992) (finding personal
financial information to include designation ofbeneficiary ofemployee's retirement benefits
and optional insurance coverage; choice ofparticular insurance carrier; and forms allowing
employee to allocate pretax compensation to group insurance, health care, or dependent
care), 545 (1990) (deferred compensation information, participation in voluntary investment
program, election ofoptional insurance coverage, mortgage payments, assets, bills, and credit
history). However, this office has found there is a legitimate public interest in the essential
facts about a financial transaction between an individual and a governmental body. See Open
Records Decision No. 373 (1983). This office has also found information pertaining to the
work conduct and job performance of public employees is subject to a legitimate public
interest and, therefore, generally not protected from disclosure under common-law privacy.
See Open Records Decision Nos. 470 (1987) (public employee's jobperformance does not
geriefallyconstituteemployee's private affairs), 455 (1987)_(public employee's job
performance or abilities generally not protected by privacy), 444 (1986) (publlc has
legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation of
public employee), 423 at 2 (1984) (scope of public employee privacy is narrow). Upon
review of the remaining information, we find portions are highly intimate or embarrassing
and not oflegitimate public interest. Accordingly, we have marked the information that must
be withheld under section 552.iOl in conjUJ."1.ction with common-law privacy and
section 552.1 02(a). However, we find the remaining information is not highly intimate or
embarrassing or it is of legitimate concern to the public. Accordingly, no portion of the
remaining information may be withheld under section 552.101 or section 552.1 02(a) on this
basis.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds ofdecisions independently and (2) an individual's interest in avoiding
disclosure of personal matters. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7 (1987). The first type
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protects an individual's autonomy within "zones ofprivacy" which include matters related
to marriage, procreation, contraception, family relationships, and child rearing, and
education. Id. The second type of constitutional privacy requires a balancing between the
individual's privacy interests and the public's need to know information ofpublic concern.
Id. The scope ofinformation protected is narrower than that under the common-law doctrine
ofprivacy; the information must concern the "most intimate aspects ofhuman affairs." Id.
at 5; see Ramie v. City afHedwig Village, 765 F.2d 490 (5th Cir. 1985). Afterreview of the
remaining information, we find you have failed to demonstrate how the remaining
information falls within the zones of privacy or implicates an individual's privacy interests
for purposes of constitutional privacy. Therefore, the county may not withhold· any of the
remaining information under section 552.101 on the basis of constitutional privacy.

You also raise section 552.102(b) of the Government Code. Section 552.102(b) excepts
from disclosure "a transcript from an institution of higher education maintained in the
personnel file of a professional public school employee." Gov't Code § 552.102(b). We
note, however, the remaining information does not contain a transcript from an institution
of higher education that is maintained in the personnel file of a professional public school
employee. Accordingly, no portion of the submitted information may be withheld under
section 552.102(b).

We note the remaining information includes information that may be subject to
sections 552.117, 552.130, 552.136, and 552.137 of the Government Code.!
Section 552.1 i 7(a)(l) excepts from disclosure the home addresses and telephone numbers,
social security numbers, and family member information of current or former officials or
employees ofa governmental body who request this information be kept confidential under
section552.024ofthe Government Code. Gov'tCode § 552.117(a)(1). Whetheraparticular
piece ofinformation is protected by sectiQn 552.117(a)(l) must be determined atthe time the
request for it is made. See Open Records Decision No. 530 at 5 (1989). The county may
only withhold informatiol1 under sectioll 552.117(a)(1) if the individual at issue elected
confidentiality under section 552.024 prior to the date on which the request for this
information was made. The submitted documents include an election form. However, the
election form only permitted the employee at issue to request confidentiality for his home
address and telephone number. The submitted election form shows the individual at issue
timely elected to keep his home address and telephone number confidential. Therefore, the
county must withhold the home addresses and telephone numbers we have marked under
section 552.117(a)(1) ofthe Government Code. Adqitionally, the county must withhold the
remaining information we have marked under section 552.117(a)(l) ifthe individual at issue
made a timely election under section 552.024 for that specific information. However, if the
employee did not make a timely election under section 552.024 for the remaining

!The Office of the Attorney General will raise mandatory exceptions on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (1987).
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information marked under section 552.117(a)(l), then that information is not excepted under
section 552.117(a)(1) and may not be withheld on that basis.2

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator's license, driver's license, motor vehicle title, or registration issued by a Texas
agency is excepted from public release. Gov't Code § 552. 130(a)(1), (2). Upon review, we
find the information we have marked consists of Texas motor vehicle record information.
Accordingly, the county must withhold the marked information under section 552.130 ofthe
Government Code.

Section 552.136 ofthe Government Code provides, "[n]otwithstanding any other provision
of [the Act], a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential." Id. § 552.136(b).
Accordingly, the county must withhold the banlc account and routing numbers we have
marked under section 552.136 of the Government Code.

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a
member ofthe public that is provided for the purpose ofcommunicating electronically with
a governmental body" unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id. § 552.137(a)-(c).
Therefore, the county must withhold the personal e-mail .address we have marked under
section 552.137 of the Government Code, unless the owner has affirmatively consented to
its public disclosure.

In summary, the public notices, which we have marked, must be released in accordance with
section 551.041 of the Government Code. The county must withhold (1) the marked CHRI
under section 552.101 in conjunction with section 411.083 ofthe Government Code; (2) the
marked fingerprints under section 552.101 in conjunction with section 560.003 of the
GovernmentCode;(3) the information we have marked under section 552.101 in conjunction
with common-law privacy and section 552.l02(a); (4) the marked Texas motor vehicle
record information under section 552.130 ofthe Government Code; (5) the bank account and
routing numbers we have marked under section 552.136 of the Government Code; and (6)
the marked e-mail address under section 552.137 ofthe Government Code, unless the owner
has affirmatively consented to its public disclosure.3 The county must withhold the home

2Section 552.147(b) of the GovernmentCode authorizes a governmental body to redact a living
person's social security number from public release without the necessity of requesting a decision from this
office. See Gov't Code § 552. 147(b).

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of infonnation, including fingerprint
information under section 552.101 of the Government Code in conjunction with section 560.003 of the
Government Code; a Texas driver's license number under section 552.130 of the Government Code; bank
account and bank routing numbers under section 552.136 of the Government Code; and e-mail addresses of
members ofthe public under section 552.137 ofthe G9vernment Code, without the necessity ofrequesting an
attorney general decision.
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addresses and telephone numbers we have marked under section 552.1 17(a)(1) of the
Government Code. Additionally, the county must withhold the remaining information we
have marked under section 552.1 17(a)(1) if the individual at issue made a timely election
under section 552.024 for that specific~nformation.The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_or1.php.
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

CJ~Yf1~et-
Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/jb

Ref: JD# 374963

Ene. Submitted documents

c: Requestor
(w/o enclosures)


