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April 12, 2010

Mr. W. Montgomery Meitler
Assistant Counsel
Texas Education Agency
1701 North Congress Avenue
Austin, Texas 78701-1494

" ','

0R2010-05090

Dear Mr. Meitler:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 376870 (TEA PIR# 12619).

-···-Tlie-TexasEdlicati6il.:Ageiicy(the-"agency")feceivectafeqliesrforlnformatiofijJertaining··­
to RFP 701-08-050; specifically fOLa copy of the RFP, proposals submitted in response to
the RFP, a copy ofthe award, and any additional contracts related to the RFP. You state the
agency-will release some-bfthetequestedinfol:tflatibn to 'the requestor. Although you take
no position on the public availability of the submitted information, you indicate it may
contain proprietary information. You state you have notified C:rB/McGraw-Hill, LLC
("CTB"); Pacific Metrics Corporation ("Pacific"); Vantage Technologies Knowledge
Assessment, LLC d/b/a Vantage Learning ("Vantage"); Internet Testing Systems; Measured
Progress; The Princeton Review, Inc.; Sleek Corporation; and SynapticMash, LLC of the
request and ofeach company's opportunity to submit comments to this office as to why the
submitted information should not be released. See Gov't Code § 552.305(d);see also Open I

Records Decision No. 542 (1990) (determining that statutory predecessor to section 552.305 I..
permits governmental body to rely on interested third party to raise and explain the

-----~a=p=pl1ca15tlttyofexceptIon to dr-scros-e-tI:nder-.kcHn-certa-in-circumsta:Ifcl~s):-W-e-l:rave-re-cl~ive-d---------'

comments from CTB, Pacific, and Vantage. We have considered the submitted arguments
and reviewed the submitted information.

I
----:----------'------[-
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An interested third party is allowed ten business days after the date of its receipt of the I

__ ~ ~ ~ gO}~ernmenta1J,-o_dis_noJic_l;Lund_eu_e_cti_on_~52.}Q~(d)J~LSJ1bmititSJ.~~a~0_ns-,_ifanx,_as_Jo_whX J
-----requested-inforination-relating-to-that-party-should-be-withheld-from-disclosure.-See-Gov-'-t-- J

Code § 552.305.cd)(2)(B). As ofthe date ofthis letter, only CTB, Pacific, and Vantage have
submitted cOln,ments to this office regarding how the release oftheir submitted information
will affect their proprietary interests. Thus, we have no basis to conclude the release of any
portion of the remaining third parties' submitted information would implicate their
proprietary interests. See, e.g., Open Records Decision Nos. 661 at 5-6 (1999) (stating that
business enterprise that claims exception for commercial or financial information under
section 552.1 to(b) must show by specific factual evidence that release of requested
information w~uld cause that party substantial competitive harm), 552 at 5 (1990) (party
must establish prima facie case that information is trade s,ecret). Accordingly, the agency
may not withhold any portion of the submitted information on the basis of any proprietary
interest the third parties who did not submit comments to this office may have in the
information.

CTB, Pacific, and Vantage assert portions oftheir submitted information are excepted under
section 552.11 O.ofthe Government Code. l Section 552.110 protects the proprietary interests
of private parties by excepting from disclosure two types of information: trade secrets and
commercial or financial information, the release of which would cause a third party
substantial competitive harm. Section 552.110(a) excepts from disclosure "[a] trade secret
obtained from a person and privileged or confidential by statute orjudicial decision." Gov't
Cod~ § 552.110(a). The Texas Supreme Court has adopted the definition of trade secret
from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763

__ ___ _ (Tex. _1~_?~)~ _~~~aJ~~ 9~_?_52.~!_~~_~~_c_!i~~_??.?J?_r~,-,_i_~~s_~_t~~~~s~_~!e!_i~

any formula, pattern, device or compilation of information :which is used in
one's 1:>;usiness, and which gives him an opportunity to obtain an advantage
over Competitors who do nofkriow or use it It maybe a Iormula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business ... in that it is not simply
information as to single or ephemeral events in the conduct of the
business . . . . A trade secret is a process or device for continuous use in the
operation of the business. ... [It may] relate to the sale of goods or to other

_
_________o_p_e_ra_t_io-,--n_s_in_th_e_b_u_s_in_e_s_s_,_Su_c_h_a_s_a_c_o_d_e_D_o_r_d_e_te_rm_in_i_n_g_d_i_SC_O_Ull_ts_,_r_eb_a_t_es -!II.._or other concessions in a price list or catalogue, or a list of specialized

customers, or a method of bookkeeping or other office management.

lAlthough Vantage also raises sections 552.101and 552.1 04 ofthe Government Code, it has provided
no arguments explaining how these exceptions are applicable to the submitted 'information. Therefore, we
assume Vantage no longer asserts these sections.

- - -~ ~-- - ~ -- -- - - ------ - -~ -~- ~- -- ~~~ ~ ~-~ - ~- ~I

----_._.__._---------------------~.-.'" --------------- --------- -------------.-----------:-------_._----_._---------~------
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RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In i
-.'.----....--.-----determining-whether-particuladnformation-constitutes .aJrade_secret,_this_office"considers . .__..J
--- the-Restatement'-s-definition--of-trade-secret-as-weH-as-the-Restatemenf-s-list-of--six--trade--- i

secret factors. 2
. RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a

claim that information subject to the Act is excepted as a trade secret if a prima facie case
for exemption is made and no argument is submitted that.rebuts the claim as a matter oflaw.
ORD 552 at 5. However, we cannot conclude section 552.110(a) applies unless it has been
shown the information meets the definition of a trade secret and the necessary fact()rs have
been demonstrated to establish a trade secret claim. See Open Records Decision No. 402
(1983). We note pricing information pertaining to a particular contract is generally not a
trade secret because it is "simply information as to single or ephemeral events in the conduct
of the business," rather than "a process or device for continuous use in the operation of the .I
business." RESTATEMENT OF TORTS § 757 cmt. b (1939); see Huffines, 314 S.W.2d at 776;
Open Records Decision Nos. 319 at 3,306 at 3.

Section 552.110(b) of the Government Code excepts from disclosure "[c]ommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained." Gov't Code § 552.l10(b). Section 552.110(b) requires a
specific factual or evidentiary showing, not conclusory or generalized allegations, that
substantial competitive injury would likely result from release ofthe requested information.
See ORD 661 at 5-6 (business enterprise must show by specific factual evidence that release
of information would cause it substantial competitive harm).

. _". __ ._. ....... CT!3, Pacific, and Vantage argue portions of th~irproposals areprotected trade secrets.
Uponrevie\V, we -find CTBhas'estabiishedaprimafacie -c'a-se thai'portions ofltssu1:nnitted" -- -- --- ---
information, which we have marked, constitute trade secrets. Accordingly, the agency must

___ withhold the marked informationpursuant to section 552.110(a) of the Govei.nment Code.
However, ~edetermineCTBhasfailed todemol1.strate-itsreIl1aming informa.tlon at issue
meets the definition ofa trade secret. Furthermore, we find Pacific and Vantage have failed
to establish any portion of the information they seek to withhold meets the definition of a
trade secret, nor have these companies demonstrated the necessary factors to establish a trade
secret claim for their information. Thus, the agency may not withhold any portion of the
remaining information under section 552.l10(a).

2The following are the six factors that the Restatement gives as indicia of whether information
------constitutes-a-trade,secret:-E-l}the-extent-to-which-the-information-is-known-outside-of-fthe-eompanyj~E-2j-the--------1

extent to which ins known by employees and others involved in [the company's] business; (3) the extent of
measures taken by [the company] to guard the secrecy of the information; (4) the value of the information to
[the company] and [its] competitors; (5) the amount of effort or money expended by [the company] in
developing the information; (6) the ease or difficulty with which the information could be properly acquired
or duplicated by others. RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision
Nos. 319 at 2 (1982), 306 at 2 (1982), 255 at 2 (1980).
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CTB, Pacific"and Vantage also raise section 552.110(b) of the Government Code for I
-----------------portions-oLthelLproposals._Uponreview'-we__find__CTRand_.Yantage_haye_established_the J

-----release-of-their---pricing-information-would-cause-them-substantial-competitive-injury; .
therefore, the: agency must withhold this information, which we have marked, under
section 552.110(b). However, we find CTB, Pacific, and Vantage have failed to provide
specific factual evidence demonstrating that release of CTB's and Vantage's remaining
information at issue and any portion of Pacific's information would result in substantial
competitive harm to the companies. See ORD 661 (for information to be withheld under
commercial or financial information prong of section 552.110, business must show by
specific factual evidence that substantial competitive injury would result from release of
particular information at issue). Accordingly, the agency may not withhold any of the
remaining information pursuant to section 552.11 O(b).

We note the remaining information includes a bank account number. Section 552.136 ofthe
Government C.ode provides that "[n]otwithstanding any other provision of this chapter, a
credit card, debit card, charge card, or access device number that is collected, assembled, or
maintained bypr for a governmental body is conficiential."3 Gov't Code § 552.136. This
office has concluded bank account numbers constitute access device numbers for purposes
of section 552..136. Accordingly, the agency must withhold the bank account number we
have marked ~der section 552.136 of the Government Code.4

We also note portions of the remaining information appear to be protected by copyright. A
governmental Qody must allow inspection of copyrighted materials unless· an exception
applies to the information, but a custodian ofpublic records must comply with'copyright law
and is not requiredto.furnish copies of recordsthat are copyrighted. .See Attorney (Jeneral

----6pinion-JM~672(i987f--thus,-Tf-a--membeio{-the-pubI1c-'wl~hes"-to maI<e-c-opIes-of'

copyrighted materials, the person must do so unassisted by the governmental body. In
making copies, the member ofthe public assumes the duty ofcompliance with the copyright
law- zmd the risk of a"copYrIght Infringement" SUIt. See Open" Records" beC.isioiiNo~" 550
(1990).

In summary, the agency must withhold the information we have marked under
sections 552.110 and 552.136 of the Government Code. The remaining information must
be released, but any copyrighted information may only be released in accordance with
copyright law.:-;

3The Of#~e of the Attorney General will raise a mandatory exception on behalf of a governmental
------body,--but-ordinafily-wiH-not-raise-other-exeeptions-,---See-Gpen-ReG0Fds-DeG-isi0n-N0s;48-l-E-1-98CJ-),48Q-----------1

(1987),470 (1987),

4We notethis office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including a bank account
number under seotion 552,136 ofthe Government Code, without the necessity ofrequesting an attorney general
decision,'
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____ ~~;e:~::~~~;:e~~~~~:~~~::~~;;:~;;:;~~s~t~~~U;e~e~~::;::~s~~;:~~~ ~__
---~ determmatlOn-t~gardmg-any-othermformat10n-0r-anY-0ther-clreum,stances. _

This ruling triggers important deadlines regarding the rights and responsibilities of the I

governmentaLbody and of the requestor. For more information concerning those rights and
responsibilities; please visit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-~839. Questions concerning the allowable charges for providing public
information un,qer the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney d,eneral, toll free, at (888) 672-6787.

Sin~

Ana Carolina Vieira
Assistant Attorney General
Open Records Division

ACV/eeg

Ref: ID# 376870

Ene. Submitted documents

c: Requdtor
(w/~elldo~ure~)

c: NatalieiDansberry
Director Client Services
CTB/McGraw-Hill LLC
20 Ryan Ranch Road
Monterey, California 93940
(w/o enclosures)

Dr. Patricia Wolf
Director Client Services, K-12

----~I,-n-te-rn-e-t~;T=e-s~ti·ng s'Cy-=sTte:-:::m~s=-------------------'-'-------------I-

3000 Chestnut Avenue
Baltimore, Maryland 21211
(w/o enClosures)



Mr. W. Montgomery Meitler - Page 6
!

I

I
I

I

c: Michael Nesterak I
___________________DirectoLofLocaLClienLS_ervices________________________ .... . '

Measured-Progress - -----------------------------:

100 Education Way I
Dover, New Hampshire 03820
(w/o enclosures)

c: Stella Gibbs
Executive Vice President
Pacific :Metrics Corporation
585 Cannery Row, Suite 201
Monterey, California 93940
(w/o enClosures)

c: Steve Fan
Vice President of Project Management
The Princeton Review, Inc.
2315 Broadway
New York, New York 10024
(w/o enclosures)

c:

c:

Chad Threet
President
Sleek Corporation
12325 Hymeadow Drive, Suite 1-102Austln,-Texas --'rF,7S()--- -- ------ ------------ --- ---------------

(w/o enclosures)

Brad McGuire
National Director, Sales and Support
SynapticMash LLC
1511 3r~_Avenue, Suite 808
Seattle;-Washington 98101
(w/o enclosures)

c: Paul Ecielblut
Vice President
Vantage Learning
110 Tetry Drive, Sui1efO-O
Newtown, Pennsylvania 18940
(w/o enclosures)


