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Dear Mr. Simmons:

, , '

You ask whether certain informati6n'is subject to required public disclosure under the
Public InfOlmation Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 376867 (DART ORR# 7170).

Dallas Area Rapid Transit ("DART") received a request for the personnel records ofa named
former employee. You state you have released some of the requested information. You
claim the submitted infonnation is excepted from disclosure under sections 552.101
and 552.102 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Section 552.101 ofthe Government code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes, such as the Medical Practice Act (the "MPA"), subtitle B of title 3 of the
Occupations Code. Section 159.002 of theMPA provides in part the following:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintaiued by a physician is confidential and
privileged and may'not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
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Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for which the infonnation was first obtained~

Occ. Code § 159.002(b)-(c). Infonnation that is subject to the MPA includes both medical
records and infonnation obtained from those medical records. See id. §§ 159.002, .004;
Open Records Decision No. 598 (1991). This office has concluded that the protection
afforded by section 159.002 extends only to records created by either a physician or someone
under the supervision of a physician. See Open Records Decision Nos. 487 (1987), 370
(1983),343 (1982). We have also found when a file is created as the result ofa hospital stay,
all of the documents in the file relating to diagnosis and treatment constitute either
physician-patient communications or "[r]ecords of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician." Open
Records Decision No. 546 (1990). Medical records may onlybe released in accordance with
theMPA. SeeORD 598. Upon review, we find DART may only release the medical records
we have marked in accordance with the MPA.

You claim the remaining infonnation is confidential under section 552.102(a) of the
Government Code. Section 552.102(a) excepts from public disclosure "infonnation in a
personnel file, the disclosure of which would constitute a clearly unwalTanted invasion of
personal privacy[.]" Gov't Code § 552.1 02(a). Section 552.1 02 is applicable to infOlmation
that relates to public officials and employees. See Open Records Decision No. 327 at 2
(1982) (anything relating to employee's employment and its tenns constitutes infonnation
relevant to person's employment relationship arid is part of employee's personnel file). In
Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ
refd n.r.e.), the court ruled the test to be applied to infonnation claimed to be protected
under section 552.102(a) is the same as the test fonnulated by the Texas Supreme Court in
Industrial Foundation v. Texas IndustrialAccidentBoard, 540 S.W.2d 668 (Tex. 1976), for
infonnation claimed to be protected li..llder the doctrine of common-law privacy as
incorporated by section 552.101 of the Government Code.

The types of infonnation considered intimate or embarrassing by the Texas Supreme Court
in Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental
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disorders, attempted suicide, and injuries to sexual organs. See id. at 683. Infonnation
pertaining to the work conduct and job perforn1ance of public employees is subject to a
legitimate public interest, and, therefore, generally not protected from disclosure under
common-law privacy. See Open Records Decision Nos. 405 at 2-3 (1983) (public has
interest in manner in which public employee perfonns job), 329 at 2 (1982) (infonnation
relating to complaints against public employees and discipline resulting therefrom is not
protected under fonner section 552.101), 208 at 2 (1978) (infonnation relating to complaint
againstpublic employee and disposition ofthe complaint is notprotected under common-law
right of privacy); see also Open Records Decision No. 423 at 2 (1984) (scope of public
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employee privacy is narrow). Upon review, we find the remaining information is either not
highly intimate or embarrassing or is oflegitimatepublic interest. Consequently, DART may
not withhold any ofthe remaining infonnation under section 552.1 02(a) ofthe Government
Code.

A portion of the remaining infonnation may be subject to section 552.117(a)(1) of the
Government Code. l Section 552.117(a)(l) excepts from disclosure the home address and
telephone number, social security number, and family member information of a current or
former employee ofa governmental body who requests this informati()n be kept confidential
under section 552.024. See Gov't Code § 552.117(a)(1). Whether a particular item of
information is protected by section 552.117(a)(1) must be determined at the time of the
governmental body's receipt ofthe request for the information. See Open Records Decision
No. 530 at 5 (1989). Thus, infonnation may only be withheld under section 552.117(a)(1)
on behalf of a current or former employee who made a request for confidentiality under
section 552.024 prior to the date of the governmental body's receipt of the request for the
information. Therefore, to the extent the former employee whose information is at issue
timely requested confidentiality under section 552.024, DART must withhold the
information we have marked under section 552.117(a)(1) of the Government Code. If the
fonner employee did not timely request confidentiality, DART may not withhold the
information at issue under section 552.117(a)(1).2

In summary, DART may only release the marked medical records in accordance with the
MPA. DART must withhold the information we marked under section 552.117(a)(l) ofthe
Government Code, if the individual timely elected confidentiality for the infonnation at
issue. The remaining information must be released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requestor. For more infonnation concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.l1s/open/index or1.php,
or call the Office of the .l\.ttomey General's Open GovelT'...ment Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public

IThe Office ofthe Attorney General will raise mandatory exceptions onbehalfofa governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987),470 (1987).

2Regardless of the applicability of section 552.117, section 552.l47(b) of the Government Code
authorizes a governmental body to redact a living person's social security number from public release without
the necessity of requesting a decision from this office under the Act.
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infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/rl

Ref: ID# 376867

Ene. Submitted documents

c: Requestor
(w/o enclosures)


