ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 19,2010

Mr. J. Grady Randle

Randle Law Office, LLP

Attorney for City of Fulshear Police Department
Memorial City Plaza II

820 Gessner, Suite 1570

Houston, Texas 77024-4494

OR2010-05537

Dear Mr. Randle:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 376403.

The Fulshear Police Department (the “department”), which you represent, received a request
for information pertaining to a specified investigation. You claim the submitted information
is excepted from disclosure under section 552.108 of the Government Code. We have
considered the exception you claim and reviewed the submitted information.

Section 552.108(a)(2) of the Government Code excepts from required public disclosure
“[1]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . it is information that deals with the detection,
investigation, or prosecution of crime only in relation to an investigation that did not result
in conviction or deferred adjudication[.]” Gov’t Code § 552.108(2)(2). A governmental
body that claims an exception to disclosure under section 552.108 must reasonably explain
how and why this exception is applicable to the information that the governmental body
seeks to withhold. See id. § 552.301(e)(1)(A); Open Records Decision No. 434 at 2-3
(1986). Section 552.108(a)(2) is applicable only if the information in question relates to a
concluded case that did not result in a conviction or a deferred adjudication. We note
section 552.108(a)(2) is not applicable to records of an internal affairs investigation that is
purely administrative in nature and did not involve the investigation or prosecution of crime.
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.)
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(section 552.108 not applicable to information police department holds as employer);
Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied)
(statutory predecessor to section 552.108 not applicable to internal investigation that did not
result in criminal investigation or prosecution). Upon review, the submitted documents
reflect they were generated as part of an internal administrative investigation conducted by
the department. You do not provide any arguments explaining how the internal investigation
resulted in a criminal investigation or prosecution. Accordingly, the department may not
withhold any portion of the submitted information under section 552.108(a)(2) of the
Government Code.

We note portions of the submitted information are subject to sections 552.117 and 552.130
of the Government Code.' Section 552.117(a)(1) excepts from disclosure the home
addresses and telephone numbers, social security numbers, and family member information
of current or former officials or employees of a governmental body who request this
information be kept confidential under section 552.024 of the Government Code. See Gov’t
Code §§ 552.117(a)(1), .024. Additionally, section 552.117 encompasses personal cellular
telephone numbers, provided the cellular telephone service is paid for by the employee with
his or her own funds. See Open Records Decision No. 670 at 6 (2001) (extending
section 552.117(a)(1) exception to personal cellular telephone number and personal pager
number of employee who elects to withhold home telephone number in accordance with
section 552.024). Whether a particular piece of information is protected by section 552.117
must be determined at the time the request for it is made. See Open Records Decision
No. 530 at 5 (1989). The department may only withhold information under
section 552.117(a)(1) on behalf of current or former employees who have made a request for
confidentiality under section 552.024 prior to the date on which the request for information
was made. We have marked the information that is subject to section 552.117. You do not
inform this office whether the employees whose information is at issue elected to keep their
personal information confidential before the department received the instant request for
information. We must therefore rule conditionally. If the employees whose personal
information we have marked timely elected to withhold their personal information under
section 552.024, the department must withhold the marked information under
section 552.117(a)(1) of the Government Code; however, the department may only withhold
a personal cellular telephone number if the cellular service was paid for with the employee’s
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withhold the marked information pertaining to that employee under section 552.117(a)(1).

Section 552.130 excepts from disclosure “information [that] relates to . . . a motor vehicle
operator’s or driver’s license or permit issued by an agency of this state [or] a motor vehicle

IThe Office of the Attorney General will raise mandatbory exceptions on behalf of a governmental body,
but ordinarily will notraise other exceptions. Open Records Decision Nos. 481 (1987),480(1987),470 (1987).

*Regardless of the applicability of section 552.117, section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office under the Act. Gov’t Code § 552.147(b).
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title or registration issued by an agency of this state[.]” Gov’t Code § 552.130(a)(1), (2).
Accordingly, the department must withhold the Texas motor vehicle record information we
have marked under section 552.130 of the Government Code.?

In summary, to the extent the employees at issue made timely elections under
section 552.024, the department must withhold the information we have marked under
section 552.117(a)(1) of the Government Code; however, the department may only withhold
a personal cellular telephone number if the cellular service was paid for with the
employee’s own funds. The department must withhold the information we marked under
section 552.130 of the Government Code. As youraise no further exception to the disclosure
of the remaining information, it must be released to this requestor.”

This letter ruling is limited to the particular information at issue in this request and limited
‘to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Mo

© Matt Entsminger
Assistant Attorney General
Open Records Division

MRE/]

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
authorizing all governmental bodies to withhold ten categories of information, including Texas driver’s license
numbers under section 552.130 of the Government Code, without the necessity of requesting an attorney general
decision.

“We note the information being released contains confidential information to which the requestor has
aright of access. See Gov’t Code § 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories
not implicated when individual asks governmental body to provide him with information concerning himself).
Therefore, if the department receives another request for this same information from a different requestor, then
the department should again seek a decision from this office.
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Ref: ID# 376403
Enc. Submitted documents

c: Requestor
(w/o enclosures)




