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GREG ABBOTT

May 20,2010

Mr. Bret L. Strong
The Strong Finn
For The Woodlands Township
10003 Woodloch Forest Drive, Suite 210
The Woodlands, Texas 77380

0R2010-05549A

Dear Mr. Strong:

This office issued Open Records Letter No. 2010-05549 (2010) on April 19, 2010. In that
ruling, we concludedThe Woodlands Township (the "township") waived its claims under

. sections 552.103, 552.107, and 552.111 ofthe Government Code because the townshipJailed
to comply with the requirements of section 552.301(e) of the Government Code by not
submitting a copy of the written request for infonnation or the subsequent clarified request
ior.infonnatiQll,YQllhc!ye asked us tore-examineourruling because youcon~end, and have
provided an affidavit sta:-ti;g~-th~--t~~sJ:ilp-submlttecrvfiTacslmilecopies or-the writfen

-------- -~ ----- request~and the clarified requesLwith the_to:wnship~s_original tegll<::st JOLaJUE.!lg. ~aJ>~j. o.~ _
your representations and our review,we.llow find the township complied with
section 552.301 Qfthe Government Code. Where tIns office detennines that an error was
made inthe decision process under-sections 552.30land 552.306,iindthaterror resultedin._.
an incorrect decision, We- will COffl:lct the previously issued ruling. Consequently, this
decision serves as the correct ruling and is a. substitute for the decision issued on

----- -------------April-19,-20l-Q.- See-generally-,Go:v~LCode_5.52.D.LL(p.IQ.vLdingJh~tQJflG.eqLAttomey .,
General may issue decision to maintain unifonnity in application, operation, and
interpretation of the Public Infonnation Act(the "Act")).

You ask whether certain infOlmation is subject to required public disclosure under the Act,
chapter 552 of the Government Code. Your request was assigned ID# 384435 (previous
ID# 376250).

POST OFFICE Box 12548, AUSTIN, TEXAS 78711-2548 TEL:(512)463 72100 WWW.OAG.STATE.TX.US

An Equal Employment Opportunity Employa. Printed 011 Ruyr/ed Papa



1

_- - ---------------------------------------------------------------------------- --------------------------------------1.

!, I

Mr. Bret L. Strong - Page 2 i

----;::~~:s:~~:~chi~:-~~:e:~::~~:s~:~a~~:::;;~':-~1:~:0::~j~c~t~~~;:.-------
Altematively, you claim the requested infonnation is excepted from disclosure lmder I

sections 552.101, 552.103, 552.107, 552.111, and 552.137 of the Govemment Code, and
privileged under rule 503 of the Texas Rules of Evidence.2 We have considered your
arguments and reviewed the submitted representative sample ofinfonnation.3

Initially, you assert the requested infonnation is not subject to the Act because the
information was created and maintained by a private, non-profit organization and, therefore,
does not pertain to the affairs of a govennnental body or the official acts ofpublic officials
and employees. The Act applies to "public infonnation," which is defined in section 552.002
ofthe Govennnent Code as:

infonnation that is collected, assembled, or maintained lmder a law or
ordinance or in connection with the transaction of official business:

(1) by a govemmental body; or

(2) for a governmental body and the govemmental body owns the
infonnation or has a right of access to it.

Gov'tCode § 552.002. Thus, virtually all of the infonnation in a govemmental body's
physical possession constitutes publicinfonnation and~ thus, is subj eel to the Act. Id.
§ 552.002(a)(1); see Open Records Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988).-The
Act also encompasses infonnation that a governmental body does not physically possess, if
the infonnation is collected, assembled, or maintained for the govennnental body, and the

-govemmentalbodY-OWllS- theinformatiollorhas .aright-oLaccess to it. .__ .._Gov'LCode
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987).

lYbifstate; andpl'ovide-documentatioll showing, the township sought and received clarification from
the requestor regarding the request. See Gov't Code § 552.222(b) (stating if information requested is unclear
to governmental body or if large amount of information has been requested, governmental body may ask
requestor to clarify or narrow request, but may not inquire into plU1Jose for which information will be used).

1-- --------------- ----~~lthoUgl~ yOU-al~~~~~_=:~i:l~5-;.~~1_:;~~-~:vel~ent Code in cOnjuncti:l~~~~l~:~on~~~~:-------·--
things, the attomey workproduct privilege f01Uld inlUle 192.5 ofthe Texas Rules ofCivil Procedme, this office
has concluded section552.1 01 does not encompass discovelyprivileges. See OpenRecords DecisionNos. 676
at 1-2 (2002),575 at 2 (1990). Accordingly, we will consider yom assertion of the attomey work product
privilege under only section 552.111 of the Govemment Code.

3We aSSlUue the "representative sample" of records submitted to tlns office is truly representative of
the requested records as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). TIns open records
letter does not reach, and, therefore, does not autllorize the withholding of, any otller requested records to tlle
extent those records contain substantially different types of infOlmation tllan tllat subnritted to tlris office.
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profit organization that handled celiain functions and services for The Woodlands I

cOlmnunity. You have provided contract documents reflecting that, prior to the 2008
triathlon and incident at issue, the township and the WRC entered into a transition agreement
to begin the process of the township taking over the functions, duties, obligations, and
services of the WRC in order to consolidate and stream-line the functions and services into
one community-wide govenllnental organization. You have also infonned us, and provided
contract documents reflecting, the township took assigl.1l11ent of all contracts and assmned
all rights and responsibilities of the WRC as of January 1, 2010. In subsequent
commmncations with tIns office, you explained the township will be responsible for, among
other things, all aspects ofmanaging and running the 2010 triathlon, and is legally obligated
to continue executing the tenns of the triathlon sponsorship agreements entered into by the
WRC. You do not explain, nor do the contract docmnents reflect, the township does not own
or have a right of access to the WRC's lnstorical records pertaining to past triathlons.
Furthennore, we note you have submitted the WRC's historical records pertaining to
the 2008 triathlon as responsive to the present request. Although the WRC' s 2008 triathlon
records were originally created and maintained by a private organization, based on your
representations and our review of the provided contract docmnents, we find the townslnp .
collected and is maintaiInng, or has a right of access to, those records for the purpose of
rll1111ing the 2010 and future triathlons. As such, the requested records pertain to the
transaction of official business of the township and are subject to the Act. See Gov't Code
§ 532:002(a). COllseqllent1y, we will consider your claimed exceptionsto disclosure for the
submitted infonnation.

Next, we note a portion of the infomlation submitted as Exhibit 3 IS subject to
..section-552.022(a)(I}ofthe..GovemmenLCode,_which_provides:

.----~-~---- --~- - -~--- the~-following -categories-ofinfonnation ~are-public-info1111ation-alld~not--------_c _

excepted from required disclosure lmder [the Act] unless they are expressly
confidential under other law:

(1) a completed repOli, audit, evaluation, or investigation made of,
for, or by a govemmental body, except as provided by

------- -- -- ..~~-~- --------Section-552.108[-;-]-- -------------~---~-------- ~_.-- ----.-------- --------------------

Id. § 552.022(a)(I). Exlnbit 3 contains a completed incident repOli, which must be released
under section 552.022(a)(1), lU1less the information is excepted from disclosure mlder
section 552.108 of the Govemment Code or expressly confidential mlder other law.
Although you claim the completed incident report is excepted :£i'om disclosure by the
attomey-client privilege under section 552.107 of the Govemment Code, this section is a
discretionary exception to public disclosure that protects a govemmental body's interests and
may be waived. See id. § 552.007; Open Records Decision Nos. 676 at 10-11 (2002)
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I
---------(attomey;oc1ient-privilege-lUlder-section-552-;101(-l-)-may-be--waived),-66§--:at-2-n~-E20001--------------1

(discretionary exceptions generally). As such, this section does not make infonnation i
confidential for the purposes ofsection 552.022. Therefore, the township may not withhold I
the incident report under section 552.107 of the Govemment Code. However, the Texas
Supreme Court has held the Texas Rules ofEvidence are "other law" within the meaning of
section 552.022 of the Govemment Code. See In re City of Georgetown, 53
S.W.3d 328,337 (Tex. 2001). The attorney-client privilege is also fOlUld lUlder rule 503 of
the Texas Rules ofEvidence. Accordingly, we will consider your assertion ofthis privilege
lUlder rule 503 for the completed incident repOli. We will also consider your arguments
under sections 552.101, 552.103, 552.107, 552.111, and 552.137 for the remaining
information not ~ubject to section 552.022.

Rule 503 of the Texas Rules of Evidence encompasses the attomey-client privilege and
provides:

A client has a privilege to refuse to dis,close and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition ofprofessional legal services to the client:

\

(A) between the client or a representative ofthe client and the client's
lawyer or a representative ofthe lawyer;

(B) between the lawyer and the laWyer's representative;

(C) by the client or a representative ofthe client, or the client's lawyer
or a representative ofthe lawyer, to a lawyer or a representative of a

--lawyerrepresenting another-partyin-apendingaction_ancLconcerning
a matter of common interest therein;

(D) between representatives ofthe client or between the client and a
representative of the client; or

1

[

- - __ __I

(E) among lawyers and their representatives representing the same
client.

1--- ---- -~ --;~~~R.EVID~~~3(b)(1). Aconununicat~~ni~ "con~~:11tia~:~ if~~tin~~~~~d to ~~-~~~cl;sed-~-------~---
to third persons other than those to whom disclosure is made in furtherance of the rendition
ofprofessional legal services to the client or those reasonably necessary for the transmission
ofthe communication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged
infonnation from disclosure under rule 503, a governmental body must: (1) show the
document is a communicationtransmittedbetweenprivilegedparties or reveals a confidential
cOlmnunication; (2) identify the paIiies involved in the communication; and (3) show the
cOlmnunication is confidential by explaining it was not intende4 to be disclosed to third
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j

l
-------~--~p-ersons-anditwasl.llade-in-furtherance-ofthe-rendition-ofprofessionaHegal-services-to-the---------------------I

client. Upon a demonstration of all three factors, the infonnation is privileged and
confidential under rule 503, provided the client has not waived the privilege or the document
does not fall within the purview ofthe exceptions to the privilege enumerated in rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-Houston [14th
Dist.] 1993, no writ).

You generally assert the completed incident report in Exlnbit 3 is protected by the attomey
client privilege. As previously noted, however, you state the infonnation was created and
maintained bythe WRC. You have not explained, or otherwise demonstrated, how the report
constitutes a confidential attomey-client communication involving the tOWllsllip. Therefore,
we find you have failed to establish the applicability of the attomey-client privilege to the
repOli. Consequently, the incident report in Exhibit 3 maynot be withheld tmder Texas Rule
ofEvidence 503. As you have claimed no other exceptions to disclosure for this infonnation,
it must be released.

We now address your arguments for the rema1l11l1g infonnation not subject to
section 552.022. Section 552.101 of the Govenpnent Code excepts from disclosure
"infonnation considered to be confidential by law, either constitutional, statutory, or 'by,
judicial decision." Gov't Code § 552.101. This section encompasses information that other
statutes make confidential, such as the Medical Practice Act (the "MPA"), subtitle B' of
title 3 of the Occupations Code. See Occ. Code § 151.001. Section 159.002 of the MPA
provides, in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is

··--confidential-andprivilegedand-may-not-be disclosed-except.aspmvided-by
tIns chapter.

i-~----~-~~-~------·_------------- - - - - -- - - - - ------ ----_ ~-- ~_ _ _

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is createdormaintained by a physician is confidential and
prlvilegedillidriiay iiofbe disClosed excejJlas providedbytliis CliajJlei.

________ I
(c) A person who receives infonnation from a confidential com1l1U1ncation

I
--·~- --- ---- ---------or recorcl-asaescribed-by--thts-chapter,--other-than--a- -person-Iisted-in---

Section 159.004 who is acting on the patient's behalf, may not disclose the
infonnation except to the extent that disclosure is consistent with the
authorized purposes for wInch the infOlmation was first obtained.

Id. § 159.002(a)-(c). Infonnation subject to the MPA includes both medical records and
infonnation obtained from those medical records. See id. §§ 159.002, .004; Open Records
Decision No. 598 (1991). This office has concluded the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the

-~-._-----
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(c) hlfonnation relating to litigation involving a govennnental body or an
officer or employee of a govennnental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

--~-----.~_. --.------.-----------------~_._------
_._-------------~--------.------------------------------------._--~--_._~--;-

l
--.---.----------~-~~~~~~Si~~~;~~~h~~~i;:~~~::r:;S:~::~~:~~~cG:~~:~::~:~~~:~~~~:0;0~::~~:q~;;;t~~:-----·--~------------I[

confidential, none of the submitted infonnation constitutes medical records or infonnation
obtained from medical records for purposes ofthe MPA. Therefore, none ofthe requested
information may be withheld on the basis of the MPA.

Section 552.101 also encompasses chapter 773 ofthe Health and SafetyCode, whichpertains
to emergency medical service ("EMS") records. Section 773.091 provides in relevant part:

(b) Records ofthe identity, evaluation, or treatment ofa patient by emergency
medical services persollilel or by a physician providing medical supervision
that are created by the emergency medical services personnel or physician or
maintained by an emergency medical services provider are confidential and
privileged and may not be disclosed except as provided by this chapter.

Health & Safety Code § 773.091(b). You generally assert any EMS or ambulance records
responsive to the request are confidential. The information submitted as Exhibit 1 contains
an e-mail from an emergency medical technician summarizing certain events and actions
involving EMS personnel during the incident specified in the request. It appears some ofthe
information in this e-mail was obtained from records created by EMS persollilel pertaining
to the evaluation and treatment ofa patient. We have marked the information that constitutes
information obtained from confidential EMS records. The marked information must be
withheld under section 552.101 Of the Govemhlel1t Code in conjunctioii with
section 773.091 (b) of the Health and Safety Code. Cf ORD 598 -(noting information
obtained from confidential medical records also subject to laws pertaining to such records).

IseCtiOn.552.103.0fthe.GovemmentCode.providesin Part:.. .' -- .. -. -I

1-~--~-~-~-~~-~---------~:i~::~~:~~~~~~i~~~~~cl~~;~~O:o::-~[~~~~l::d~;~:~;·~:t~:es~~e~I~~~t;I~:-~~------~--------~----

i state or a political subdivision is or may be a party or to which an officer or
I -- eiriployee 6ftliestateof apolitical sub-divisibii;as-acohsequehce -of the
I person's office or employment, is or may be a party.

1-------'-~---~----..-.-----~~------~~--------.~----------.~----------------------
I

I
I
i
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I r1---- ··--·---··----60v't-eode-§-S52~_l03Eak(cJ;-A-governmentaIbody-has-the-burden-of~providing--relevant-------··------------r
facts and documents sufficient to establish the applicability of section 552.1 03(a) to the I

infonnation that it seeks to withhold. The test for meeting this burden is a showing that
(1) litigation was pending or reasonably anticipated on the date the govennnental body
received the request for infonnation, and (2) the infonnation at issue is related to that
litigation. Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.-Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4
(1990). A govennnental body must meet both prongs of this test for infonnation to be
excepted under section 552.103(a).

You contend the requestor is seeking the witness statements submitted as Exhibit 2 to pursue
a potential claim against the township. We again note, however, you state the infonnation
was created and maintained by the WRC. You also infon11 us the township was not involved
in any way with the incident at issue in the witness statements. You have not, however,
.explained how the township would be a party to litigation involving infonnation created and
maintained by the WRC. Consequently, we find you have not established the township
reasonably anticipated litigation when itreceived the request for infon11ation. Accordingly,
the township may not withhold any part of Exhibit 2 lmder section 552.103 of the
Govennnent Code. As you have raised no other exceptions to disclosure for the infon11ation
in Exhibit 2, it must be released.

Section 552.107(1) of the-Govennnellt Code protects inJon11atioIl coming within the
attomey-client privilege. See Gov't Code §-552.107(1). When assertIng the attomey-client
privilege, a govennnental body has the burden of providing the necessary facts to
demonstrate the elements ofthe privilege in order to withhold the infOlmation at issue. Open

1~__. ~c._~~ R_se._~C_t~__:_n_d._s5~~~;i(~)~~e~:,~ta~ 6~~s~2~o~2~e~~eo:;e::~o~~~th:~n~:geun~: _ __I
You generally assert the remaining e-mails and incident debriefing notes in Exhibit 3 are
protected by the attomey·client privilege. As previously noted, however, you state the

.. iiifoi1.nation was created -alldiriaiiifaihed-by the WRC,fuidyolihaveiioCexplailiea,bt
othelwise demonstrated, how the report constitutes a confidential attorney-client
connnunication involving the township. Therefore, we find you have failed to establish the

-.-~ -----appltGability-oftlre-attomey::dient-privilege-to-theremaining1.nfon11ation-in-Exhibit-3-;-and----- .---------
this infonnation may not be withheld under section 552.107 of the Govennnent Code. As
you have claimed no other exceptions to disclosure for this infonnation, it must be released.

Section 552.111 of the Govennnent Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency," and encompasses the attorney work product privilege found in rule 192.5
of the Texas Rules of Civil Procedure. Gov't Code § 552.111; City ofGarland v. Dallas
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t
L______ .' -------Morning-News;-22--S-:W-:3d:-3S1,-360-('Fex-:-1000};Gpen-RecerdsDecision-N0;-6'7'7-at-4-8----------------- 1

(2002). Rule 192.5 defines work product as:

(1) material prepared or mental impressions developed in anticipation of
litigation or for trial by or for a paliy or a party's representatives, including
the party's attorneys, consultallts, sureties, indemnitors, insurers, employees,
or agents; or

(2) a commlUlication made in anticipation oflitigation or for trial between a
party and the party's representatives or alnong a party's representatives,
including the party's attorneys, consultallts, sureties, indemnitors, insurers,
employees or agents.

TEX. R. CIV. P. 192.5. A governmental body seeking to withhold information lUlder this
exception bears the burden of demonstrating the infonnation was created or developed for
trial or in allticipation oflitigation by or for a party or a party's representative. IeZ.; ORD 677
at 6-8. ill order for tlus office to conclude the information was made or developed in
anticipation of litigation, we must be satisfied: (a) a reasonable person would have
concluded from the totality of the circumstances sun-ounding the investigation there was a
substantial chance litigation would ensue; and (b) the party resisting discovely believed in
good faith there was a substantial chance litigation would ensue and [created or obtained the
information] for the purpose of preparing for such litigation. See Nat'l Tank Co. v.
Brotherton, -85 r S:W.2d 193, 20T(Tex~1993) .A"substantial chance" oflitigation does not .
mean a statistical probability, butrather "that litigation is more than merely all abstract
possibility or lUlwarranted fear." IeZ. at 204; ORD 677 at 7.

, I

i - . - Althoughyollgenerallyassertsomeofthe remaininginfornlationisprotectedbytheattorney_[
L~__.._.~__ __ __ :vorkpro~uctpri:ilege, you have notprovided any ar~u~ents explaining how allypart ofthis I

I

' --1l1fonnat1on~whrch-you-state-was-created-and-ma1l1ta1l1ed-by··the~WRC-,-was-·createdor-- -------..-- --.-.
developed for trial or in allticipation oflitigation involving the township. Consequently, you

. , have failed to demonstrate the applicability ofthe attorney work productprivilege to any of .
tlie remailoogil1.f6linatiori.AccbtdiiiglY•. li6iie·bftheterna.il1iflginforfllationmaybe withheld
lUlder section 552.111 ofthe Gove111ment Code.

1--- -- ---------you-etaim-some-of-the-remaining-information-is-protected-·under-section-551-+3']-of-the------- -------
I Govenll11ent Code, which excepts from disclosure "all e-mail address of a member of the

public that is provided for the purpose ofcoml11lUlicating electronicallywith a govenll11ental
body," unless the member of the public consents to its release or the e-mail address is of a
type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c). The types of
e-mail addresses listed in section 552.137(c) may not be withheld under this exception. See
ie!. § 552.137(c). Likewise, section 552.137 is not applicable to an institutional e-mail
address, an Internet website address, or an e-mail address that a governmental entity
maintains for one ofits officials or employees. The e-mail addresses we have marked in the
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I ,
l------------------remaining-infonnatioll--are-not-specificall-y.-excluded-by..section-552.137(c}-and--are-llot------------------1
! institutional, hltemet website, or a govemmental entity's e-mail addresses. As such, these

e-mail addresses must be withheld under section 552.137, mlless the owners ofthe addresses
have affinnatively consented to tlleir release. See id. § 552. 137(b).4

In smmnary, the township must withhold the marked EMS record infonnation under
section 552.101 of the Govenllnent Code in conjunction with section 773.091(b) of the
Health and Safety Code, and the marked e-mail addresses under section 552.137 of the
Govelnment Code. The remaining infomlation must be released.

This letter ruling is limited to the particular infonnation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detelmination regarding any other infonnation or any other circmnstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govenllnental body and ofthe requestor. For more infonnation conceming those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open Govenunent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
infonnationlUlder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

7d 73. W'
LeahB.Wingerson ._ ~
Assistant Attomey General

--- ----:---GpenRecords-Di'Vision------------~----- -

I
I

I

·r

LBW/dls

Ref: ID# 384435
I

1-- ----------Ene-;--Submittedd0GlUnents---------------~----------------------------~--- -~~
i

c: -Requestor
(w/o enclosures)

4We note tllls office recently issued Open Records Decision No. 684 (2009), a previous deternlination
to all governmental bodies authorizing them to withhold ten categories of iriformation, including e-mail
addresses ofmembers of the public lmder section 552.137 of the Goven1111ent Code, Witllout the necessity of
requesting an attorney general decision.


