
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 21, 2010

Ms. Katie Lentz
Open Records
Williamson County Sheriffs Office
508 South Rock Street
Georgetown, Texas 78626

0R2010-05673

Dear Ms. Lentz:

You ask whether certain infonnation is subject to required public disclosure under the
Public Infol111ation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was
assigned ID# 376971.

The Williamson COlU1ty Sheriffs Office (the "sheriff') received a request for infonnation
relating to the, requestor and two other named individuals. You claim that the requested
infonnation i,s excepted from disclosure under sections 552.101, 552.108, 552.130,
and 552.136 of the GovenU11ent Code. We have considered the exceptions you claim and
reviewed the infol111ation you submitted. 1

We initially note that the requestor does not seek access to social security, Texas driver's
license, Texas license plate or vehicle identification numbers. Thus, to the extent that the
submitted documents contain those types of infonnation, they are not responsive to this
request for information. This decision does not addTess the public availability ofinfol111ation
that is not responsive to this request, and the sheriff need not release such infol111ation in
response to tIle request.2

IThis letter ruling assumes that the submitted representative sample of infonl1ation is truly
representative oHhe requested infol111ation as a whole. This ruling neither readies nor authorizes the sheriff
to withhold any information that is substantially different from the submitted information. See Gov't Code
§§ 552.301(e)(l).(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).

2As we are able to make this determination, we do not address your claim under section 552.130 of
the GovenUl1ent Code.
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We also note'that one of the submitted incident reports involves an alleged violation of
section 32.51 of the Penal Code. See Penal Code § 32.51(b). Article 2.29 of the Code of
Climinal Procedure pertains to an alleged violation ofsection 32.51 that occurred on or after
September 1,2005 and provides as follows:

(a) A peace officer to whom an alleged violation of Section 32.51, Penal
Code, is reported shall make a written teport to the law enforcement agency
that employs the peace officer that includes the following inf01111ation:

(1) the name oft~le victim;

, (2) the name ofthe suspect, ifknown;

(3) the type of identifying infonnation obtained, possessed,
, transfelTed, or used in violation of Section 32.51, Penal Code; and

(4) the results of any investigation.

(b) On the victim's request, the law enforcement agency shall provide the
repOli created under Subsection (a) to the victim. In providing the repOli, the
law enforcement agency shall redact any othelwise confidential information
that is included in the report, other than the inf01111ation described by
Subsection (a).

Crim. Proc. Code art. 2.29. For the purposes of miicle 2.29, an offense is committed on or
after September 1, 2005 if no "element of the offense occurs before that date." Act of
Jun. 17,2005, 79th Leg., R.S., ch. 294, § l(b), 2005 Tex. Gen. Laws 885.

In this instance, report number C09-09-2833 involves alleged fraudulent use or possession
of identifying.information, and the requestor is listed as the crime victim. Therefore, that
report may be, subject to article 2.29 ofthe Code of Criminal Procedure. If article 2.29 is
applicable, then the report must be released to this requestor, except to the extent that it
contains confidential infonnation. We note that the sheriff seeks to withhold some of the
infomlation i~l the report under section 552.136 of the GovenTI11ent Code, which is a
confidentiality provision for the purposes of mticle 2.29.

We are unable to determine, however, whether report number C09-09-2833 pertains to an
offense, no element ofwhich OCCUlTed prior to September 1, 2005. Therefore, we must rule
conditionally under article 2.29. Thus, if no element of the offense occurred prior to
September 1,2005, then article 2.29 is applicable to therepOli, and it must be released except
for any confidential information. Section 552.136(b) states that "[n]otwithstanding any other
provision of [the Act], a credit cm"d, debit card, charge card, or access device number that
is collected, assembled, or maintained by or for a govemmental bodyis confidential." Gov't
Code § 552.136(b); see ie!. § 552.136(a) (defining "access device"). We have marked a bank
account 11lun1:>er in repOli 11lmlber C09-09-2833 that the sheriff must withhold lmder
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section 552.136.3 Although the repOli also contains the requestor's bank account and credit
card numbers, which the sheriff would ordinarily be required to withhold under
section 552.136, this exception protects personal privacy. Therefore, the requestor has a
right of access to his own bank account and credit card numbers under section 552:023, and
they may not be withheld under section 552.136.4 See id. § 552.023(a); ORD 481 at 4.
Therefore, ifno element ofthe offense occurred prior to September 1, 2005, then the sheriff
must withhold the marked barue account number and release the rest of the information in
report number C09-09-2833 pursuant to article 2.29 ofthe Code ofCriminal Procedure. But
if any element of the offense occUlTed prior to September 1, 2005, then article 2.29 is not
applicable indhis instance. In that event, the sheriff must dispose of repOli number
C09-09-2833in accordance with the rest of this decision.

Next, we add~'ess the sheriffs other exceptions to disclosure. Section 552.101 of the
Govenmlent.code excepts "information considered to be confidential by law, either
constitutional, statutory, or by judicial decision." Gov't Code § 552.101. This exception
encompasses :the doctrine of common-law privacy, which protects information if (1) it
contains highly intimate or embanassing facts, the publication of which would be highly
objectionableto a reasonable person, and (2) is not oflegitimate concem to the public. See
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of COlllillon-law privacy, both elements of the test must be
established. fd. at 681-82. A compilation of an individual's criminal history is highly
embanassing)nfonnation, the publication of which would be highly objectionable to a
reasonable pel,·son. Cf United States Dep 't ofJustice v. Reporters Commfor Freedom ofthe
Press, 489 U\S. 749, 764 (1989) (when considering prong regarding individual's privacy
interest, courtrecognized distinction between public records found in cOUlihouse files and
local police st,ations and compiled sunmlary of infOlmation and noted that individual has
significant privacy interest in compilation of one's criminal history). FUlihemlore, we find
that a compila.tion ofaprivate citizen's criminal history is generallynot oflegitimate concem
to the public.,:

The instant request is for "all records peliaining to" the requestor and two other named
individuals. Thus, this request for unspecified records requires the sheriff to compile the
criminal histories ofthe requestor and the other named individuals, so as to implicate their

3We note this office recently issued Open Records DecisionNo. 684 (2009), a previous detemunation
to all governmental bodies authorizing themto withhold ten categories ofinformation, including a bank account
number under settion 552.136 ofthe Government Code, without the necessity ofrequesting an attorney general
decision.

4As noted previously, this office recently issued Open Records' Decision No. 684, a previous
determination to/all governmental bodies authorizing them to withhold ten categories of information without
the necessity ofJ;6questing an attorney general decision, including baIlle account and credit card l1lU11bers under
section 552.13( Thus, ifthe sheriffreceives another request for tllese same records fro111 a person other than
one with a right ofaccess lU1der section 552.023, the sheriffis authorized to withhold this requestor's credit card
and bank accoUl1t numbers lU1der section 552.136 without the necessity of requesting an attorney general
decision.
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privacy interests. We note that the requestor would have a right of access under
section 552.023 ofthe Govemment Code to any infol111ationmaintained by the sheriff that
would implicate the requestor's privacy interests. See Gov't Code § 552.023; Open Records
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual requests
information conceming himself).5 But to the extent the sheriff maintains any infol111ation
that depicts either of the other two named individuals as a suspect, anested person, or
criminal defendant, the sheriff must withhold any such infol111ation under section 552.101
in conjunctiOll with common-law privacy.

Common-law privacy also protects infonnation relating to an alleged sexual assault. See
Indus. Foundation, 540 S.W.2d a:t 683. In Open Records Decision No. 393 (1983), this
office concluded that generally only that infonnation that either identifies or tends to identify
a victim of sexual assault or other sex-related offense may be withheld under conU110n-1aw
privacy; however, because the identifying information was inextricably intertwined with
other releasable infol111ation, the govenU11ental body was required to withhold the entire
report. ORD 393 at 2; see Open Records Decision No. 339 (1982); see also Morales v.
Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied) (identity ofwitnesses to and
victims of sexual harassment was highly intimate or embarrassing information, and public
did not have a legitimate interest in such information); Open Records Decision No. 440
(1986) (detaih~d descriptions of serious sexual offenses must be withheld).

In this instance, report number C09-12-9040 is related to an investigation of alleged sexual
assault. The .requestor was the suspect in the investigation and knows the name of the
alleged crime victim. We believe that, in this instance, withholding only identifying
information from the requestor wouldnotpreserve the victim's common-law right to privacy.
We therefore conclude that the depmiment must withhold repOli number C09-12-9040 in its
entiretyundel';section 552.101 of the Govermnent Code in conjmlction with cOlmnon-law
pnvacy.

Common-law, privacy also encompasses the other types of information that moe held to be
highly intimate or embalTassing in Industrial Foundation. See 540 S.W.2d at 683
(information relating to pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatTic treatment ofmental disorders, attempted suicide, and injmies to sexual
organs). This; office has detemlined that other types of infol111ation also are private under
section 552.1q1. See generally Open Records Decision No. 659 at 4-5 (1999) (smmnarizing
infol111ation attomey general has held to be plivate). We have marked infol111ation in the
remaining reqords that is highly intimate or embarrassing mld not a matter of legitimate
public interest,. The sheriff also must withhold that information under section 552.101 in
conjunction vyith common-law privacy.

5Secti01~ 552.023 provides in part that "[a] person or a person's authorized representative has a special
right of access, beyond the right of the general public, to infonnation held by a governmental body that relates
to the person and that is protected fi.-om public disc10sme by laws intended to protect that person's privacy
interests." Gov't Code § 552.023(a).
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The sheriff also claims section 552.108 of the GovenU1lent Code. Section 552.108(a)(l)
excepts from disclosure "[i]nformation held by a law enforcement agency or prosecutor that
deals with th~ detection, investigation, or prosecution of crime ... if ... release of the
infol11lation would interfere with the detection, investigation, or prosecution of crime[.]"
Gov't Code §:552.108(a)(1). A govel11mental body must reasonably explain how and why
section 552.108 is applicable to the infol11lation at issue. See id. § 552.301(e)(1)(A); Ex
parte Pruitt, 551 S.W.2d706 (Tex. 1977). You state that some oftheremaining infonnation,
which you have marked, is related to pending criminal investigations. Based on your
representation, we have marked information that may generally be withheld under
section 552.108(a)(1). See Houston Chronicle Publ'g Co. 1:'. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writref'dn.r.e.percuriam, 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active
cases).

Section 552. +08(a)(2) excepts "[i]nfol11lation held by a law enforcement agency or
prosecutor th<1:t deals with the detection, investigation, or prosecution of crime ... if ... it
is infol11latiOlj that deals with the detection, investigation, or prosecution of crime only in
relation to an:investigation that did not result in conviction or defened adjudication[.]"
Gov't Code §;552.1 08(a)(2). You state that some ofthe remaining infonnation, which you
have marked, is related to criminal investigations that did not result in a conviction or a
deferred adjudication. Based on your representation, we conclude that the infol11lation we
have marked rnay generally be withheld under section 552.108(a)(2).

We note that section 552.108 does not except from: disclosure "basic infonuation about an
arrested person, an arrest, or a crime." Id. § 552.108(c). Section 552.108(c) refers to the
basic front-page infol11lation held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88; Open Records DecisionNo. 127 at 3-4 (1976) (summarizing types ofinfonnation
deemed public byHouston Chronicle). The sheriffmust release basic infOlmation, including
detailed descriptions ofthe offenses, even ifthe infol11lation does not literally appear on the
front page of8,n offense or mTest repOli. The sheriffmay withhold the rest ofthe inf0111lation
we have marked under section 552.108.

In sunU1lary: (1) ifno element ofthe offense occlUTed prior to September 1, 2005, then repOli
number C09-Q9-2833 must be released to the requestor, except for the marked bank account
number that l1,1USt be withheld under section 552.136 of the Govel11ment Code; (2) to the
extent the sheriffmaintains any information that depicts mlY ofthe nmned individuals other
than the requestor as a suspect, al'Tested person, or criminal defendant, any such infonnation
must be withheld from the requestor under section 552.101 of the GovenU1lent Code in
conjunction with common-law privacy; (3) report number C09-12-9040 must be withheld
in its entirety under section 552.101 in conjunction with conU1lon-lawprivacy; (4) the other
information we have marked lUlder section 552.101 in conjunction with common-law privacy
also must be withheld; and (5) the infol11lation we have marked under section 552.108 ofthe
Govel11ment Code may be withheld, except for the basic infonnation that must be released

....
,.~
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under sectiOll'552.108(c). The rest ofthe submitted infonnation must be re1eased.6 As we
are able to n~ake these detel111inations, we do not address your other arguments against
disclosure.

This letter ruling is limited to the particular infol111ation at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
detel111ination regarding any other infonnation or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
govenmlentatbody and ofthe requestor. For more infonllation concel11ing those rights and
responsibiliti~s, please visit our website at hHp://www.oag.state.tx.us/open/index orl.php,
or call the eDffice of the Attol11ey General's Open Govenmlent Hotline, toll free,
at (877) 673~6839. Questions concel11ing the allowable charges for providing public
information Ullder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

James W. Monis, ill
Assistant Attol11ey General
Open Records Division

JWM/cc

Ref: ID# 376971

Enc: Submitted documents

~"

c: Requestor
(w/o etlclosures)

6We note that report number C09-09-2833 contains personal financial information relating to the
requestor that th~ sheriff would ordinarily be required to withhold under section 552.101 in conjunction with
common-law priVacy. The requestor has a right, however, to that infonnation under section 552.023. Should
the sheriff receiVoe another request for report number C09-09-2833 from a person who would not have a right
of access to thisu-equestor's private infol111ation, the sheriff should resubmit that report and request another
decision. See G?V't Code §§ 552.301(a), .302.
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