
ATTORNEY GENERAL OF TEXAS

GREG AB:sOTT

April 22, 2010

Mr. C. Patlicl~ Phillips
Assistant City Attorney
City of Fort Worth
1000 Tlu'ockmorton Street, 3rd Floor
Fort WOlih, Texas 76102

0R2010-05760

Dear Mr. Phillips:

You ask whether certain inf011l1ation is subj ect to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Govenmlent Code. Yomrequestwas
assigned ID#377262 (Fort WOlih Public Infonnation Request No.. 2160-10).

,
The City ofFcni Worth (the "city") received a request for infonnation relating to a specified
motor vehicle,iaccident that involved the requestor's clients. You state the city has released
the Texas Pea.ce Officer's Crash RepOli pursuant to section 550.065 of the TranspOliation
Code. See Tl'ansp. Code § 550.065(c)(4) (providing for release of officer's crash report).
You state youhave redacted Texas-issued motor vehicle record infornlation pursuant to the
previous determinations issued in Open Records Letter Nos. 2007-00198 (2007)
and 2006-147,26 (2006),1 and social security numbers pursuant to section 552.147 of the
Government Code.2 You claim that a pOliion of the submitted information is not subject to
the Act. .Y9U claim the remaining infonnation is. excepted from disclosure under
sections 552.101 and552.108 ofthe Govenmlent Code. We have considered the exceptions
you claim and reviewed the submitted infonnation.

Initially, you ipf011l1 us that Exhibit C was obtained pursuant to a grand jury subpoena and
that the ~ity maintains this inf011l1ation as an agent of the grand jury. The judiciary is

'See Gov't Code § 552.301(a); Open Records Decision No. 673 at 7-8 (2001).

2SectiOl~ 552.147(b) of the Government Code authorizes a govenmlenta1 body to redact a living
person's social security number from public release without the necessity of requesting a decision from tIllS
office. See Gov't Code § 552.147.
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expressly excluded from the requirements oftheAct. See Gov't Code § 552.003(1)(B). This
office has determined that a grand jury, for purposes ofthe Act, is a part ofthe judiciary, and
therefore notsubject to the Act. See Open Records Decision No. 411 (1984). Further,
records kept by a governmental body that is acting as an agent for a grand jury are considered
records in the constructive possession ofthe grand jury, and therefore are also not subj ect to
the Act. See Open Records Decisions Nos. 513 (1988),411,398 (1983). But see ORD 513
at 4 (defining)imits ofjudiciary exclusion). We therefore conclude that Exhibit C is in the
custody of the city as an agent of the grand jury and is not subj ect to the Act. Thus, this
ruling does nQt address the public availability of this infonnation.

Next, we notethat the submitted information includes a search wan-ant and retu111 signed by
a judge. Sect\on 552.022 of the Govermllent Code provides for required public disclosure
of "information that is also contained in a public court record," lIDless the information is
expressly confidential under other law. Gov't Code § 552.022(a)(17). Although the city
seeks to withhold this information under section 552.1 08 of the Government Code, that
section is a discretionary exception to disclosure that protects a govemmental body's
interests and l)lay be waived. See id. § 552.007; Open Records Decision Nos. 665 at 2 n.5
(2000) (discretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to Gov't
Code § 552.198 subject to waiver). As such, section 552.108 is not other law that makes
infornlation expressly confidential for the purposes of section 552.022(a)(17). Therefore,
the search wan-ant and retu111 we have indicated may not be withheld lUlder section 552.108.
However, we 'will address whether any of the infomlation in the search wan-ant and retu111
is subject to section 552.130 of the Gove111ment Code.3

Section 552.130 excepts :6..om disclosure infonnation that relates to a motor vehicle
operator's or ffiiver's license or permit or a motor vehicle title or registration issued by an
agency ofthis,state. See Gov't Code § 552. 130(a)(1), (2). The city must withhold the Texas
license plate numbers and vehicle identification numbers in the search wan-ant we have
indicated pursuant to section 552.130.4

, Next, we will address your arguments for the remaining infonnation. Section 552.101 ofthe
Government Code excepts from disclosure "inf01111ation considered to be confidential by
law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101.
Section 552.101 encompasses information made confidential by statute, including medical
records that are confidential under the Medical Practice Act (the "MPA"), subtitle B oftitle 3
ofthe Occupations Code. Section 159.002 of the MPA provides in part:

3The Office of the Attorney General will raise a mandatory exception on behalf of a govermnental
body, but ordimlrily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987),470 (19&7).

4We not~ this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories ofinformation, including Texas license
plate numbers, without the necessity of requesting an attorney general decision.
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(a) A communication between a physician and a patient, relative to or in
cOlmedion with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A'record ofthe identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives infomlation from a confidential cOlmnunication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient's behalf, may not disclose the
infomlation except to the extent that disclosm-e is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(a)-(c). This office has detemlined that in goveming access to a specific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open Records Decision No. 598 (1991). Tlus office has also found that when a file is
created as the'tesult of a hospital stay, all of the documents in the file relating to diagnosis
and treatment constitute either physician-patient communications or "[r]ecords of the
identity, diag110sis, evaluation, or treatment of a patient by a physician that are created or
maintained by a physician." Open Records Decision No. 546 (1990). Medical records must
be released on receipt of signed, written consent, provided that the consent specifies (1) the
infol111ation to be covered by the release, (2) reasons or purposes for the release, and (3) the
person to whom the infomlation is to be released. See Occ. Code §§ 159.004, .005. We
agree that Exhibit E consists ofmedical records subj ect to the MPA. As the attomey for two
ofthe accident victims whose medical records are at issue, the requestor may have a right of
access to the submitted medical records peliaining to the requestor's clients. You state the
requestor has 110t provided the city with a written release for these records that complies with
section 159.005 of the MPA. In the absence of a proper authorization for release, these
records must Qe withheld from the requestor pm-suant to the MPA. See ORD 598.

Section 552.1p8(a)(1) excepts :6..om disclosure "[i]nfomlation held by a law enforcement
agency or prosecutor that deals with the detection, investigation, or prosecution ofcrime...
if . . . releasy of the information would interfere with the detection, investigation, or
prosecution of crime[.]" Gov't Code § 552.108(a)(1). A govermnental body must
reasonably explain how and why section 552.108 is applicable to the information at issue.
See id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state, and
have provided an affidavit stating, that the remaining information is related to a pending
criminal investigation with the city's police department. Based on these representations, we
conclude that section 552.1 08(a)(1 ) is generally applicable to the remai1ung information. See
Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ.
App.-Houston [14thDist.] 1975), writref'd n.r.e. per curiam, 536 S.\Y'.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases).
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We note, however, that the remaining infol111ation includes Miranda warnings. Because
copies of these documents are provided to the individual who is the subject of the wal11ing,
we find that the release ofthis information will not interfere with the detection, investigation,
or prosecution of crime. See Gov't Code § 552.1 08(a)(l). Thus, the city may not withhold
the wa111ings,which we have indicated, under section 552.108(a)(1).

We also note that section 552.108 does not except from disclosure "basic information about
an arrested pei'son, an arrest, or a crime." IeZ. § 552.108(c). Section 552.108(c) refers to the
basic front-page information held to be public in Houston Chronicle. See 531 S.W.2d
at 186-88; Open Records DecisionNo. 127 at 3-4 (1976) (summarizing types ofinf01111ation
deemed public by Houston Chronicle). The city must release basic information, including
a detailed des(:ription ofthe offense, even ifthe information does not literally appear on the
front page of an offense or arrest repOli. With the exception of the indicated wal11ings and
basic inf01111ation, the city may withhold the remaining infol1nation under
section 552.108(a)(1).

In summary, the search warrant and retu111 we have indicated must be released pursuant to
section 552.022(a)(17) of the Gove111ment Code; however, the city must first redact the
infol111ation subject to section 552.130 ofthe Gove111ment Code. With the exception ofthe
wa111ings we have indicated and basic information which must be released, the city may
withhold the remaining infol1nation lmder section 552.108(a)(1) ofthe Gove111ment Code.

This letter ruling is limited to the pmiicular inf01111ation at issue in this request and limited
to the facts as:presented to us; therefore, this ruling must not be relied upon as a previous
determination-regarding any other infol1nation or any other circumstances.

This ruling tliiggers important deadlines regarding the rights and responsibilities of the
govel1unentaVbody and ofthe requestor. For more infOlmation concel11ing those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Qffice of the Attol11ey General's Open GoVe111l11ent Hotline, toll free,
at (877) 673-6839. Questions c6ncel11ing the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attol11ey General, toll free, at (888) 672-6787.

Sincerely,

IJmq)~
Pamela Wisse,mm1l1
Assistant Attorney General
Open Records ,Division

PFW/cc

Ref:' ID# 377262
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Ref: ID# 377262

Ene. Submitted documents

c: Requ~stor

(w/o enclosures)


