ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

April 23, 2010

Ms. Lynn Rossi Scott

Brackett & Ellis

100 Main Street

Fort Worth, Texas 76102-3090

OR2010-05815

Dear Ms. Scott:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was

assigned ID# 377405.

The Burleson Independent School District (the “district”), which you represent, received a
request for six categories of information related to a named former employee and a specified
investigation. Youstate some ofthe responsive information will be released to the requestor.
You state you have no information responsive to a portion of the request.! You claim
portions of the submitted information are excepted from disclosure under section 552.101
of the Government Code. We have considered the exception you claim and reviewed the
submitted information. We have also received and considered comments from the requestor.
See Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

You state the district is withholding the requested video pursuant to the Family Educational
Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g. We note the United States
Department of Education Family Policy Compliance Office (the “DOE?”) has informed this
office FERPA does not permit state and local educational authorities to disclose to this

'The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos. 605 at 2 (1992), 563 at § (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).
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office, without parental consent, unredacted, personally identifiable information contained
in education records for the purposes of our review in the open records ruling process under
the Act.? See 20 U.S.C. § 1232g(d). Consequently, state and local educational authorities
that receive a request for education records from a member of the public under the Act must
not submit education records to this office in unredacted form, that is, in a form in which
“personally identifiable information” is disclosed. See 34 C.F.R. § 99.3 (defining
“personally identifiable information™). You state the requested video is an education record
that is protected under FERPA. Accordingly, because our office is prohibited from
reviewing education records to determine whether appropriate redactions under FERPA have
been made, we will not address the applicability of FERPA to the requested video. Such
determinations under FERPA must be made by the educational authority in possession of the
education records.’

Section 552.101 of the Government Code excepts from public disclosure “information
considered to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. This section encompasses the common-law right of privacy, which
protects information that is 1) highly intimate or embarrassing, such that its release would
be highly objectionable to a reasonable person, and 2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976).

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment. The investigation files in Ellen contained individual
witness statements, an affidavit by the individual accused of the misconduct responding to
the allegations, and conclusions of the board of inquiry that conducted the investigation.
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating the public’s interest was
sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen court
held “the public did not possess a legitimate interest in the identities of the individual
witnesses, nor the details of their personal statements beyond what is contained in the
documents that have been ordered released.” Id. Thus, if there is an adequate summary of
an investigation of alleged sexual harassment, the investigation summary must be released
under Ellen, along with the statement of the accused. However, the identities of the victims
and witnesses - of the alleged sexual harassment must be redacted, and their detailed
statements must be withheld from disclosure. See Open Records Decision Nos. 393
(1983), 339 (1982). However, when no adequate summary exists, detailed statements

A copy of this letter may be found on the Office of the Attorney General’s website:
http://www.oag.state.tx.us/open/20060725usdoe.pdf.

*In the future, if the district does obtain parental consent to submit unredacted education records and
the district seeks a ruling from this office on the proper redaction of those education records in compliance with
FERPA, we will rule accordingly.
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regarding the allegations must be released, but the identities of victims and witnesses must
still be redacted from the statements. In either case, the identity of the individual accused of
sexual harassment is not protected from public disclosure. We also note supervisors are
generally not witnesses for purposes of Ellen, except where their statements appear in a non-
supervisory context.

The submitted information relates to an investigation into an alleged sexual harassment.
Upon review, we determine the submitted information contains an adequate summary of the
alleged sexual harassment. The summary is not confidential under section 552.101 in
conjunction with common-law privacy; however, information within the summary
identifying victims and witnesses must be withheld under section 552.101 of the Government
Code in conjunction with common-law privacy. See Ellen, 840 S.W.2d at 525. Therefore,
pursuant to section 552.101 in conjunction with common-law privacy and the holding in
Ellen, the district must withhold the identifying information of the victims and witnesses,
which we have marked, within the adequate summary. However, we find you have not
demonstrated how the remaining information you have marked within the summary identifies
the victims or witnesses. Accordingly, the remainder of the information you have marked
within the summary is not confidential, and may not be withheld on that basis. However,
because there is an adequate summary, the district must also withhold the remaining
information in the sexual harassment investigation, Exhibit C, under section 552.101 in
conjunction with common-law privacy and the holding in Ellen.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. Formore information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

o Wersb—

Claire V. Morris Sloan
Assistant Attorney General
Open Records Division

CVMS/ib
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