ATTORNEY GENERAL oF TEXAs
GREG ABBOTT

April 23,2010

Mr. David Daugherty
Assistant County Attorney
Harris County

1019 Congress, 15" Floor
Houston, Texas 77002

OR2010-05845

Dear Mr. Daugherty:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 376842 (C.A. File No. 10GEN0337).

The Harris County Constable’s Office Precinct 5 (the “constable”) received a request for a
named deputy’s civil service file. You claim that portions of the submitted information are
excepted from disclosure under sections 552.101, 552.102, 552.108, 552.114, 552.115,
552.117, 552.122, 552.130, 552.132, 552.136, and 552.147 of the Government Code. We
have considered the exceptions you clalm and rev1ewed the submitted information.

We note that Exhibit B-1 contains Texas Peace Ofﬁcer s Crash Reports (“accident reports™).
Section 550.065(b) of the Transportation Code states that except as provided by
subsection (c), accident reports are privileged and confidential. See Transp. Code § 550.065.
Section 550.065(c)(4) provides for the release.of ac¢ident reports to a person who provides
two of the following three pieces of information: (1) date of the accident; (2) name of any
person involved in the accident; and (3) specific location of the accident. Id. § 550.065(c)(4).
Under this provision, the Texas Department of Transportation or another governmental entity
is required to release a copy of an accident report to a person who provides the agency with
two or more pieces of information specified by the statute. Id. Exhibit B-1 inciudes CR-3
accident report forms that were completed pursuant to chapter 550 of the Transportation
Code. See id.§ 550. 064 (officer’s accident report). In this instance, the requestor has not
provided the constable with two of the three requisite pieces of information. Therefore, the
constable must withhold the CR-3 accident report forms, which we have marked, pursuant
to section 550.065(b) of the Transportation Code.
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Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes, including
section 6103(a) of title 26 of the United States Code. Section 6103(a) renders tax return
information confidential. Attorney General Opinion H-1274 (1978) (tax returns); Open
Records Decision No. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b)
defines the term “return information” as a taxpayer’s “identity, the nature, source, or amount
of his income[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have construed the term
“return information” expansively to include any information gathered by the Internal
Revenue Service regarding a taxpayer’s liability under title 26 of the United States Code.
See Mallas v. Kolak, 721 E. Supp. 748, 754 (M.D.N.C. 1989), aff’d in part, 993 F.2d 1111
(4th Cir. 1993). Thus, the constable must withhold the submitted W-4 forms we have
marked in Exhibit B-1 pursuant to section 552.101 of the Government Code in conjunction

with section 6103(a) of title 26 of the United States Code.

Section 552.101 of the Government Code also encompasses information protected by other
statutes. You claim that portions of remaining information are protected under the federal
Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), 42 U.S.C.

§§ 1320d-1320d-8. At the direction of Congress, the Secretary of Health and Human :

Services (“HHS”) promulgated regulations setting privacy standards for medical records,
which HHS issued as the Federal Standards for Privacy of Individually Identifiable Health
Information. See Health Insurance Portability and Accountability Act of 1996, 42 U.S.C.
§ 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule”); see
also Attorney General Opinion JC-0508 at 2 (2002). These standards govern the releasability
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, a covered entity maynot use or disclose protected health information, except
as provided by parts 160 and 164 of the Code of Federal Regulations. See id. § 164.502(a).
This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No. 681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See 45 C.F.R. § 164.512(a)(1). We
further noted the Act “is a mandate in Texas law that compels Texas governmental bodies
to disclose information to the public.” See ORD 681 at 8; see also Gov’t Code
§§ 552.002, .003, .021. We, therefore, held the disclosures under the Act come within
section 164.512(a). Consequently, the Privacy Rule does not make information confidential
for the purpose of section 552.101 of the Government Code. See Abbott v. Tex. Dep’t of
Mental Health & Mental Retardation, 212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.);
ORD 681 at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the constable may withhold protected health information from the public only




Mr. David Daugherty - Page 3

if the information is confidential under other law or an exception in subchapter C of the Act
applies.

You assert portions of the remaining information contain medical records that are subject to
the Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code, which
is also encompassed by section 552.101 of the Government Code. See Occ. Code
§ 151.001-165.160. Section 159.002 of the MPA provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(b), (c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Upon review, we conclude none of the remaining information consists of medical
records that are subject to the MPA, and none of it may be withheld under section 552.101
of the Government Code on that basis.

Section 552.101 of the Government Code also encompasses section 411.083 of the
Government Code which pertains to criminal history record information (“CHRI”’) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that state
agencies obtain from the federal government or other states. See Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. See id. Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”’) maintains, except that the
DPS may disseminate this information in accordance with chapter 411, subchapter I of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
only release CHRI to another criminal justice agency for a criminal justice purpose. See id.
§ 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are entitled
to obtain CHRI from the DPS or another criminal justice agency; however, those entities may
not release CHRI except as provided by chapter 411. See generally id. §§ 411.090-.127.
Furthermore, any CHRI obtained from DPS or any other criminal justice agency must be
withheld under section 552.101 of the Government Code in conjunction with Government
Code chapter 411, subchapter F. Uponreview, we conclude that the constable must withhold
the CHRI we have marked in Exhibits B-1, B-8, and B-13 under section 552.101 of the
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Government Code in conjunction with section 411.083 of the Government Code. See id.
§ 411.083(b)(3). However, the remaining information you seek to withhold on this basis
does not constitute CHRI, and the constable may not withhold this information on that basis.

Section 552.101 also encompasses section 261.201 of the Family Code, which provides in
part as follows:

(a) [T]he following information is confidential, is not subject to public
release under [the Act] and may be disclosed only for purposes consistent
with this code and applicable federal or state law or under rules adopted by
an investigating agency:

(1) areport of alleged or suspected abuse or neglect made under this
chapter and the identity of the person making the report; and

(2) except as otherwise provided in this section, the files, reports,
records, communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). Upon review, we find the submitted information in Exhibit B-10
was used or developed in an investigation of alleged child abuse by the constable. See id.
§§261.001 (defining “abuse” for purposes of chapter 261); 101.003(a) (defining “child” for
purposes of section 261.201 as “person under 18 years of age who is not and has not been
married or who has not had the disabilities of minority removed for general purposes”).
Therefore, this information is within the scope of section 261.201 of the Family Code. You
do not inform us that the constable has adopted a rule that governs the release of this type of
information. Thus, we assume that no such regulation exists. Given that assumption, the
constable must withhold the information in Exhibit B-10 under section 552.101 of the
Government Code in conjunction with section 261.201 of the Family Code.! See Open
Records Decision No. 440 at 2 (1986) (predecessor statute).

Next, you assert the remaining information contains L-2 Declaration of Medical Condition
and L-3 Declaration of Psychological and Emotional Health forms required by Texas
Commission on Law Enforcement Officer Standards and Education (“TCLEOSE”). These
forms are confidential under section 1701.306 of the Occupations Code, which is also
encompassed by section 552.101 of the Government Code. Section 1701.306 provides the

following;:

'As our ruling is dispositive for this information, we do not address your remaining arguments against
its disclosure.
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(a) [TCLEOSE] may not issue a license to a person as an officer or county
jailer unless the person is examined by:

(1) a licensed psychologist or by a psychiatrist who declares
in writing that the person is in satisfactory psychological and
emotional health to serve as the type of officer for which a
license is sought; and

(2) a licensed physician who declares in writing that the
person does not show any trace of drug dependency or illegal
drug use after a physical examination, blood test, or other
medical test. '

(b) An agency hiring a person for whom a license as an officer or county
jailer is sought shall select the examining physician and the examining
psychologist or psychiatrist. The agency shall prepare a report of each
declaration required by Subsection (a) and shall maintain a copy of the report
on file in a format readily accessible to [TCLEOSE]. A declaration is not
public information.

Occ. Code § 1701.306(a), (b). Upon review, we find the remaining information does not
contain any L-2 or L-3 declaration forms. Therefore, the constable may not withhold any of
the remaining information under section 552.101 of the Government Code in conjunction
with section 1701.306 of the Occupations Code.

Section 552.101 also encompasses section 1703.306 of the Occupations Code.
Section 1703.306 provides as follows:

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or
a person for whom a polygraph examination is conducted or an employee of
the person, may not disclose information acquired from a polygraph
examination to another person other than:

writing by the examinee;

(2) the person that requested the examination;

(3) a member, or the member’s agent, of a governmental agency that

licenses a polygraph examiner or supervises or controls a polygraph

examiner’s activities;

(4) another polygraph examiner in private consultation; or
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(5) any other person required by due process of law.

(b) The [Polygraph Examiners B]oard or any other governmental agency that
acquires information from a polygraph examination under this section shall
maintain the confidentiality of the information.

(c) A polygraph examiner to whom information acquired from a polygraph
examination is disclosed under Subsection (2)(4) may not disclose the
information except as provided by this section.

Id. § 1703.306. A portion of the remaining information in Exhibit B-1, which we have
marked, consists of information acquired from polygraph examinations subject to
section 1703.306. The requestor does not appear to fall into any of the categories of
individuals who are authorized to receive the polygraph information under
section 1703.306(a). Accordingly, the constable must withhold the marked polygraph
information under section 552.101 in conjunction with section 1703.306 of the Occupations
Code.

We note the remaining information in Exhibit B-1 contains fingerprints. Section 552.101
also encompasses Chapter 560 of the Government Code, which provides that a governmental
body may not release fingerprint information except in certain limited circumstances. See
id. §§ 560.001 (defining “biometric identifier” to include fingerprints), .002 (prescribing
manner in which biometric identifiers must be maintained and circumstances in which they
canbereleased), .003 (biometric identifiers in possession of governmental body exempt from
disclosure under the Act). You do not inform us, and the submitted information does not
indicate, that section 560.002 permits the disclosure of the submitted fingerprint information.
Therefore, the constable must withhold the fingerprints we have marked under
section 552.101 in conjunction with section 560.003 of the Government Code.

You claim portions of the remaining information are confidential under section 552.101 of
the Government Code in conjunction with the doctrine of common-law privacy and under
section 552.102 of the Government Code. Section 552.101 also éncompasses the doctrine
of common-law privacy. Section 552.102(a) of the Government Code excepts from
disclosure “information in a personnel file, the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy[.]” Id. § 552.102(a). Section 552.102 is applicable
to information that relates to public officials and employees. See Open Records Decision
No. 327 at 2 (1982) (anything relating to employee’s employment and its terms constitutes
information relevant to person’s employment relationship and is part of employee’s
personnel file). The privacy analysis under section 552.102(a) is the same as the
common-law privacy standard under section 552.101. See Hubert v. Harte-Hanks Tex.
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.—Austin 1983, writ ref’d n.r.e.)
(addressing statutory predecessor). We will, therefore consider the applicability of
common-law privacy under section 552.101 together with your claim regarding
section 552.102.
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Common-law privacy protects information that is (1) highly intimate or embarrassing, such
that its release would be highly objectionable to areasonable person, and (2) not of legitimate
concern to the public. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668
(Tex. 1976). Tc demonstrate the applicability of common-law privacy, both prongs of this
test must be established. See id. at 681-82. The types of information considered intimate or
embarrassing by the Texas Supreme Court in Industrial Foundation included information
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual
organs. See id. at 683. This office has found that the following types of information are
excepted from required public disclosure under common-law privacy: some kinds of
medical information or information indicating disabilities or specific illnesses, see Open
Records Decision Nos. 470 (1987) (illness from severe emotional and job-related stress), 455
(1987) (prescription drugs, illnesses, operations, and physical handicaps) and personal
financial information not relating to the financial transaction between an individual and a
governmental body, see Open Records Decision Nos. 600, 545 (1990). Upon review, we
find the information we have marked in Exhibits B-1, B-2, B-11, B-12, and B-14 is highly
intimate or embarrassing and of no legitimate concern to the public. Accordingly, the
constable must withhold the information we have marked under section 552.101 in
conjunction with common-law privacy. However, no portion of the remaining information
is highly intimate or embarrassing and of no legitimate concern to the public. Consequently,
the constable may not withhold any of the remaining information under section 552.101 of
the Government Code in conjunction with common-law prlvacy or under section 552.102(a)
of the Government Code.

Section 552.108 of the Government Code excepts from disclosure “[i]nformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(2)(1). A governmental
body must reasonably explain how and why section 552.108 is applicable to the information
atissue. Seeid. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state
that the information in Exhibit B-11 “may still be under investigation.” We note, however,
that the information at issue relates to an investigation of intoxication assault. The events
that gave rise to this investigation occurred on March 12, 2006. The longest possible statute
of limitations for the offense described in the report is three years. See Crim. Proc. Code
art. 12.01 (listing time limits for presentation of felony indictments). You have not informed
this office that any criminal charges were filed within the limitations period in the case at
issue. Furthermore, you have not otherwise explained how release of this report would
interfere with the detection, investigation, or prosecution of crime. Thus, the information in
Exhibit B-11 may not be withheld under section 552.108(a)(1) of the Government Code.

You claim the submitted information in Exhibit B-5 is subject to section 552.114 of the
Government Code, which excepts from disclosure student records “at an educational
institution funded wholly or partly by state revenue.” Gov’t Code § 552.114(a). The federal
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Family Educational Rights and Privacy Act (“FERPA”), section 1232g of title 20 of the
United States Code, governs the availability of student records held by educational
institutions or agencies receiving federal funds. These provisions only apply to student
records in the custody of educational institutions and to records directly transferred from the
educational institution to the third party. 34 C.F.R. § 99.33(a)(2). Although the submitted
information includes educational records, these records are maintained by the constable,
whose office is not an educational institution. You do not inform us the constable received
the submitted records from the educational institution that created them. We therefore
conclude the constable may not withhold the submitted educational records on the basis of
section 552.114 of the Government Code or FERPA.

Next, you assert the birth certificate marked Exhibit B-3 is excepted from disclosure under
section 552.115 of the Government Code, which excepts from disclosure “[a] birth or death
record maintained by the bureau of vital statistics of the Texas Department of Health or a
local registration official[.]” Gov’t Code § 552.115(2). Section 552.115 is applicable only
to information maintained by the bureau of vital statistics or local registration official. See
Open Records Decision No. 338 (1982). Therefore, because it is maintained by the
constable, the submitted birth certificate may not be withheld under section 552.115 of the
Government Code.

You assert portions of the remaining information are excepted from disclosure under
section 552.117 ofthe Government Code. Section 552.117(a)(2) excepts from disclosure the
home address, home telephone number, social security number, and family member
information of a peace officer, as defined by article 2.12 of the Code of Criminal Procedure.
See Gov’t Code § 552.117(a)(2); Open Records Decision No. 622 (1994). We note that
section 552.117 encompasses a personal cellular telephone number, provided that a
governmental body does not pay for the cell phone service. See Open Records Decision
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone numbers paid for
by governmental body and intended for official use). The constable must withhold the
personal information we have marked in the submitted documents under
section 552.117(a)(2) of the Government Code.?

Section 552.122(b) of the Government Code excepts from disclosure test items developed
by a licensing agency or governmental body. Gov’t Code § 552.122(b). In Open Records
Decision No. 626 (1994), this office determined that the term “test item” in section 552.122
includes any standard means by which an individual’s or group’s knowledge or ability in a
particular area is evaluated, but does not encompass evaluations of an employee’s overall job
performance or suitability. Whether information falls within the section 552.122 exception
must be determined on a case-by-case basis. See ORD 626 at 6. Traditionally, this office
has applied section 552.122 where release of “test items” might compromise the

2As our ruling is dispositive for this information, we do not address your remaining argument against
its disclosure.
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effectiveness of future examinations. Id. at 4-5; see also Open Records Decision No. 118
(1976). Section 552.122 also protects the answers to test questions when the answers might
reveal the questions themselves. See Attorney General Opinion JM-640 at 3 (1987);
ORD 626 at 8.

You assert that the information in Exhibit B-6 should be withheld under section 552.122 of
the Government Code. Uponreview, we find that you have not demonstrated that any of the
information at issue qualifies as a “test item” for the purposes of section 552.122(b).
Therefore, the constable may not withhold any of the information in Exhibit B-6 under
section 552.122 of the Government Code.

Section 552.130 ofthe Government Code excepts from disclosure “information [that] relates
to . .. a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130(a). Therefore, the constable must withhold the Texas motor vehicle record
information we have marked in the remaining information under section 552.130 of the
Government Code.

Section 552.132 of the Government Code provides in pertinent part as follows:

(a) . .., in this section, “crime victim or claimant” means a victim or
claimant under Subchapter B, Chapter 56, Code of Criminal Procedure, who
has filed an application for compensation under that subchapter.

(b) The following information held by the crime victim’s compensation
division of the attorney general’s office is confidential:

(1) the name, social security number, address, or telephone number
of a crime victim or claimant; or

(2) any other information the disclosure of which would identify or
tend to identify the crime victim or claimant.

(d) An employee of a governmental body who is also a victim under Subchapter B,
Chapter 56, Code of Criminal Procedure, regardless of whether the employee has
filed an application for compensation under that subchapter, may elect whether to
allow public access to information held by the attorney general's office or other
governmental body that would identify or tend to identify the victim, including a
photograph or other visual representation of the victim. An election under this
subsection must be made in writing on a form developed by the governmental body,
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be signed by the employee, and be filed with the governmental body before the third
anniversary of the latest to occur of one of the following:

(1) the date the crime was committed;
(2) the date employment begins; or

(3) the date the governmental body develops the form and provides it to
employees.

(e) If the employee fails to make an election under Subsection (d), the identifying
information is excepted from disclosure until the third anniversary of the date the
crime was committed. In case of disability, impairment, or other incapacity of the
employee, the election may be made by the guardian of the employee or former
employee.

Id. § 552.132(a), (b), (d), (e). The submitted information is not held by the crime victim’s
compensation division of this office; therefore, section 552.132(b) is not applicable to this
information. In addition, although we note that the crime victim at issue is a constable
employee, you do not indicate that the crime victim has submitted an election for
non-disclosure pursuant to section 552.132(d). Further, more than three years have passed
since the crime was committed. See id. 552.132(e). We therefore conclude that the
constable may not withhold any portion of the remaining information under section 552.132
of the Government Code.

Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136, seeid. § 552.136(a) (defining “access device”). Accordingly, the constable must

- withhold the account and routing numbers we have marked under section 552.136.

In summary, the constable must withhold (1) the CR-3 crash reports we have marked
pursuant to section 550.065 of the Transportation Code; (2) the W-4 forms we have marked
pursuant to section 552.101 of the Government Code in conjunction with section 6103(a) of
title 26 of the United States Code; (3) the CHRI we have marked under section 552.101 of
the Government Code in conjunction with section 411.083 of the Government Code; (4) the
information in Exhibit B-10 under section 552.101 of the Government Code in conjunction
with section 261.201 of the Family Code; (5) the marked polygraph information under
section 552.101 in conjunction with section 1703.306 of the Occupations Code; (6) the
fingerprints we have marked under section 552.101 in conjunction with section 560.003 of
the Government Code; (7) the information we have marked under section 552.101 of the
Government Code in conjunction with common-law privacy; (8) the personal information
we have marked in the submitted documents under section 552.117(a)(2) of the Government
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Code; (9) the Texas motor vehicle record information we have marked under section 552.130
of the Government Code; and (10) the account and routing numbers we have marked under
section 552.136.> The remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index _orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jennifer Burnett

Assistant Attorney General
Open Records Division
JB/dls

Ref: ID# 376842

Enc. Submitted documents

c: Requestor
(w/o enclosures)

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including: a W-4 form
under section 552.1010f the Government Code in conjunction with section 6103(a) of title 26 of the United
States Code; fingerprints under section 552.101 of the Government Code in conjunction with section 560.003
of the Government Code; a direct deposit authorization form under section 552.101 of the Government Code
in conjunction with common-law privacy, a Texas license plate and driver’s license number under
section 552.130 of the Government Code; and bank account and routing number under section 552.136 of the
Government Code, without the necessity of requesting an attorney general decision.




