
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

April 27, 2010

Ms. Clu1s G. Elizalde
Attorney for Mexia Independent School District
Walsh, Anderson, Brown, Aldridge & Gallegos, P. C.
P.O. Box 2156
Austin, Texas 78768

0R2010-05965

Dear Ms. Elizalde:

You ask whether certain infonnation is subj ect to required public disclosure under the
Public Infonn.<;ttion Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was
assignedID# 377144.

The Mexia Independent School District (the "district"), which you represent, received a
request for (l) all e-mails sent to and received by a named individual on her school e-mail
account during a specified time period; (2) all e-mails between two named individuals
pertaining to.aspecified investigation sentduring a specified time period, and (3) all e-mails
sent between two different named individuals during a specified time period.! You state that
you will release some of the requested inforillation with student-identifying infornlation
redacted pursuant to the FamilyEducational Rights and Privacy Act ("FERPA"), 20 U.S.C.
§ 1232(a).2 See Gov't Code §§ 552.026 (incorporatil~g FERPA into the Act), 552.114

I You informus, and provide doclU11entation showing, that the district sought and received clarification
of the request. See Gov't Code § 552.222 (providing that if request for information is unclear, govermllental
body may as reql~estor to clarify request).

2The United States Department of Education Family Policy Compliance Office (the "DOE") has
informed this office that FERFA does not permit state and local educational authorities to disclose to this office,
without parental consent, umedacted, personally identifiaqle information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERFA
determinations n1ust be made by the educational authority in possession of the education records" We have
posted a copy of the letter from the DOE to tIns office on the Attomey General's website:
http://www.oag.state.tx.us/open120060725usdoe.pdf.
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(excepting from disclosure "student records"); Open Records Decision No. 539 (1990)
(deternlining the same analysis applies under section 552.114 ofthe Government Code and
FERPA). You state you have redacted home telephone numbers, home addresses, and family
member information subject to section 552.117 of the GovenTI11ent Code under
section 552.024 of the GovenTI11ent Code.3 You further state that you will redact social
security numbers pursuant to section 552.147 of the GovenTI11ent Code.4 You assert that
portions of the submitted infornlation are not subj ect to the Act. You also claim that the
portions of the submitted information are excepted :6..om disclosure under
sections 552.107, 552.111, and 552.137 ofthe Govenmlent Code.s We have considered the
exceptions you claim and reviewed the submitted information.6

Initially, we address your assertion Exhibit 5 is not subj ect to the Act. The Act is applicable
only to "public information." See Gov't Code § 552.021. Section 552.002 ofthe Act defines
public infornlation as information that is collected, assembled, or maintained under a law or
ordinance or in connection with the transaction of official business:

(1) bya governmental body; or

(2) for a govenTI11ental body and the governmental body owns the infornlation
or has a right of access to it.

IeZ. § 552.002. Thus, virtually all of the infornlation in a govenTI11ental body's physical
possession constitutes public infornlation and thus is subject to the Act. leZ. § 552.002(a)(1);
see Open Re:cords Decision Nos. 549 at 4 (1990), 514 at 1-2 (1988). The Act also
encompasses information that a governmental body does not physically possess, if the
information is collected, assembled, or maintained for the govenunental body, and the

3See Gov't Code § 552.024(c)(2) (if employee or official or f01111er employee or official chooses not
to allow public access to his or her personal information, the govel11mental body may redact the information
without the necessity of requesting a decision from this office).

4Section 552.l47(b) of the Govel11l11ent Code authorizes a govenullental body to redact a living
person's social security number from public release without the necessity of requesting a decision from tIlls
office lU1der the Act. See Gov't Code § 552.147(b).

5Although you raise section 552.101 of the Goven1l11ent Code in conjlU1ction. with Texas Rule of
Evidence 503, tllis office has concluded that section 552.101 does not encompass discovery privileges.
See Open Recorc1s Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). We note the proper exception to raise
when asserting the attol11ey-client privilege for information not subject to section 552.022 is section 552.107
of the Gover11l11lil1t Code. See Open Records Decision Nos. 677 (2002), 676 at 6.

6We assume that the representative samples ofrecords subnlltted to this office are truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIlls open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent thatthose records contain substantially different types of inf01111ation than that subnlltted to tlllS
office.
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govel11mental body owns the infol11lation or has a right of access to it. Gov't Code
§ 552.002(a)(2); see Open Records Decision No. 462 at 4 (1987). You contend Exhibit 5
consists ofe-mails that were not "assembled, or maintained under the requirement oflaw or
ordinance nor [were they] assembled or maintained in cOlU1ection with the transaction of
official school district business." You fm-ther state that the communications contained within
Exhibit 5 "relate specifically to the private interests, activities, and opinions of a [d]istrict
employee" and that the e-mails are private exchanges that do not address district business.
Based on your representation and our review of the information at issue, we conclude
Exhibit 5 doe$ not constitute public information for the pU11Joses of section 552.002. See
Open Records Decision No. 635 at 4 (1995) (section 552.002 not applicable to personal
infol11lation um-elated to official business and created or maintained by state employee .
involving e!e minimis use of state resources). Therefore, Exhibit 5 is not subject to the Act
and need not be released in response to this request. 7

Section 552.107(1) of the Goyermllent Code protects infol11lation coming within the
attomey-client privilege. Whenasserting the attomey-client privilege, a govemmental body
has the burden ofproviding the necessary facts to demonstrate the elements ofthe privilege
in order to witf1l10ld the information at issue. ORD 676 at 6-7. First, a govenU1lental body
must demonstrate that the infonnation constitutes or docU1llents a conunlmication. Ie!. at 7.
Second, the Gommunication must have been made "for the purpose of facilitating the
rendition of professional legal services" to the client govermnental body. TEX. R.
EVID. 503(b)(1). The privilege does not applywhen an attorney orrepresentative is involved
in some capacity other than that ofproviding or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex.
App.-Texarkana 1999, orig. proceeding) (attomey-client privilege does not applyifattomey
acting in a capacity other than that of attol11ey). Third, the privilege applies only to
conu11lmications between or among clients, client representatives, lawyers; and lawyer
representatives. TEX. R. EVID. 503(b)(1). Thus, a govenunental body must inform this
office of the identities and capacities of the individuals to whom each communication at
issue has been made. Lastly, the attol11ey-client privilege applies only to a confidential
communication, ie!. 503(b)(1), meaning it was "not intended to be disclosed to third persons
other than tho:;;e to whom disclosure is made in furtherance of the rendition ofprofessional
legal services. to the client or those reasonably necessary for the transmission of the
communication." Ie!. 503(a)(5). Whether a communication meets this definition depends
on the intent ofthe paliies involved at the time the infol11lation was conununicated. Osborne
v. Johnson, 9S4 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover, because the
client may elect to waive the privilege at any time, a govenU1lental body must explain that
the confidenti~lity of a conu11lmication has been maintained. Section 552.107(1) generally
excepts all entire communication that is demonstrated to be protected by the attol11ey-client
privilege unle$s otherwise waived by the govenU1lental body. See Huie v. DeShazo, 922

7As our ruling is dispositive for Exhibit 5, we need not address your remaining argument for tillS
exhibit.
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S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire cOlmmll1ication, including facts
contained thei·ein).

You state the e-mails submitted as Exhibit 4 constitute conuTIlll1ications between legal
counsel for the district, district employees, and consultants for the district and the district's
counsel. You have identified most of the parties to the conumll1ications. Furthermore, you
state that these communications were made for the purpose of facilitating the rendition of
professional legal services and that the confidentiality of these communications has been
maintained. Based on your representations and our review, we find that most of the
infonllation within Exhibit 4 consists of attorney-client privileged conummications.
However, some ofthe submitted conmmnications were sent to non-privileged or mudentified
paliies. Therefore, we find that these conmmnications, which we have mmked for release,
do not constitllte privileged attorney-client conumll1ications alld may not be withheld under
section 552.107 oftlle Govenmlent Code. In addition, we note that some ofthe individual
e-mails contained in the submitted e-mail strings consist of cOlmmll1ications with a
non-privilegei;l party or lll1identified parties. To the extent these non-privileged e-mails,
which we hav~marked, exist separate and apart from the otherwise privileged e-mail strings,
they may not:be withheld under section 552.107. Accordingly, with the exception of the
communications marked for release alld the markednon-plivileged e-mails that exist separate
and apmt from the otherwise privileged e-mail strings, the district may withhold Exhibit 4
under section 552.107 of the Govenmlent Code.8

Section 552.111 of the Govenmlent Code excepts from disclosure "an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency." Gov't Code § 552.111. This exception encompasses the deliberative
process privilege. See- Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and reconunendation in the decisional process
and to encourage open alld frank discussion in the deliberative process. See Austin v. City
of San Antonio, 630 S.W.2d 391, _394 (Tex. App.-San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 615, this office
re-examined the statutory predecessor to section 552.111 in light of the decision in Texas
Department ofPublic Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no
writ). We determined section 552.111 excepts from disclosure only those internal
communications that consist of advice, reconmlendations, opinions, and other material
reflecting the,policymaking processes of the governmental body. See ORD 615 at 5. A
governmental body's policymaking functions do not encompass routine internal
administrative or persOlmelmatters, and disclosure of infornlation about such matters will
not inhibit free discussion of policy issues among agency persOlmel. fd.; see also City of
Garland v. Dallas Nlorning News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not
applicable to personnel-related communications that did not involve policymaking). A
govermllental. body's policymaking functions do include admilustrative and personnel

8As our:ruling is dispositive, we need not address your remaining argument for this infol111ation.



Ms. Chris G. 'Elizalde - Page 5

matters of broad scope that affect the gove111mental body's policy mission. See Open
Records Decision No. 631 at 3 (1995).

Further, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and reconmlendations. See ORD 615 at 5. But if
factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information also may be withheld under section 552.111. See Open Records Decision
No. 313 at3 (1982).

Section 552.111 can also encompass communications between a gove111mental body and a
third-party consultant. See Open Records Decision Nos. 631 at 2 (section 552.111
encompasses :information created for govenmlental body by outside consultant acting at
govenmlentar' body's request and performing task that is within governmental body's
authority), 561 at 9 (1990) (section 552.111 encompasses communications with party with
which govenmlental body has privity of interest or conmlon deliberative process), 462 at 14
(1987) (section 552.111 applies to memoranda prepared by govenmlental body's
consultants). For section 552.111 to apply, the governmental body must identify the third
party and explain the nature ofits relationship with the gove111mental body. Section 552.111
is not applicable to a communication between the gove111mental body and a third party lmless
the govenmlental body establishes it has a privity ofinterest or conml0n deliberative process
with the third party. See ORD 5~1 at 9.

You assert Exhibit 3 consists of interagency and intraagency communications involving the
discussion ofpolicy issues of the district. Upon review, we agree some of the inf01111ation
at issue reveals advice, opinions, or recommendations that peliain to policymaking. The
district may withhold these portions of the inf01111ation at issue, which we have marked,
under section 552.111 of the Govenmlent Code. However, we find the remaining
information afissue consists either ofgeneral administrative inf01111ation that does not relate
to policymakil1g or information that is purely factual in nature. Fmiher, we find pOliions of
the remaining,inf01111ation were communicated with individuals with whom you have failed
to demonstrate how the district shares a privity of interest or conmlon deliberative process.
Accordingly, you have failed to demonstrate the applicability of section 552.111 to the
remaining inf01111ation in Exhibit 3, and none of it may not be withheld on that basis.

Section 552.137 of the Govenmlent Code excepts :B.-om disclosure "an e-mail address ofa
member ofthe public that is provided for the purpose ofcommunicating electronically with
a gove111mental body" unless the member of the public consents to its release or the e-mail
address is ofa type specifically excluded by subsection (c). Gov't Code § 552.137(a)-(c).
The e-m~il ad,dresses we have marked in the remaining inf01111ation do not appear to be of
types specifically excluded by section 552.137(c) of the Gove111ment Code. Further, you
inf0l111 us thatthe owners ofthe e-mail addresses at issue have not consented to the release
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oftheir e-mail addresses. Therefore, the district must withhold the marked e-mail addresses
under section 552.137 of the Govenmlent Code.9

In summary, Exhibit 5 is not subj ect to the Act and need not be released in response to this
request. With the exception of the e-mails which we have marked for release, the district
may withhold'Exhibit 4 under section 552.107 of the Govenmlent Code. The district may
withhold the'information we have marked in Exhibit 3 under section 552.111 of the
Govermllent Code. The district must withhold the e-mail addresses we have marked under
section 552.137 of the Govenmlent Code. The remaining infomlation must be released.

This letter ruling is limited to the pmiicular infomlation at issue in this request and limited
to the facts as-presented to us; therefore, this ruling must not be relied upon as a previous
detemlination regarding any other infomlation or any other circumstances.

This ruling triggers important deadlines regarding the rights mld responsibilities of the
govenmlental body and ofthe requestor. For more infomlation conceming those rights and
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attomey General's Open Government Hotline, toll free,
at (877) 673-:6839. Questions conceming the allowable charges for providing public
information uilder the Act must be directed to the Cost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Miles
Assistant Attomey General
Open Records Division

JM/cc

Ref: ID# 377144

Ene. Submitted documents

c: Requestor
(w/o enclosmes)

9We note this office recently issued Open Records DecisionNo. 684 (2009), a previous determination
to all governmel~tal bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without tlle necessity of
requesting an attorney general decision.


