
ATTORNEY GENERAL OF TEXAS

GREG,ABBOTT

April 27, 2010

Ms. Sharon Alexander
Associate General Counsel
Texas Department of Transportation
125 East 11th Street
Austin, Texas 78701-2483

: ~t :

Dear Ms. Alexander:

< f •
~ .: 0R2010-06000

You ask whether certain information is subject to required public disclosure under the
Public mformationAct (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 377161. . . .. . . - .

The Texas Department of TranspOliation (the "department") received a request for all
..propQsals..slJ.bmittedjllresIJoJ1seJQ,Cl.n(LbidJablll~ti9110I.othel".~yalllatiQl1.d9cum.el1tS.fQr, I

.---.- - --.--~.~~~~~g~O;~~f~~~:-~;~~r~~:0t~~~~~~~8:~s~~'0::~~~;::~~~ t;a~::~~~:v~~:V~~~:;-_·-.--~.--.-I
~. ~ ~ ~ ~. ..aIthe submitted bid prop6sals:you state their ren~ase mayirilpl{cal:etlie proptietatyintetests .. ~- .._.. _.. ~ ~..~ .

of Data Direction, Inc. ("Data Direction"}/.HDI Solutions, mc. ("HDI"), Open POlial
·'8olutiollS{"GP-S");PDS,cInco.d/b/a PriorityData("PDS"),Rely Services,mc.("Rely'.'),and······ ...,- ...
. Sourcecorp BPS, fu.c. ("SollrcecorP").'Acc6iciingly, you state, all<:lpi:ovld.e'docum.entation
showing, the department110tifiedthese companies ofthe request and ofeach company's right
to submit arguments to tIus office as to why the submitted infonnation should not be

----=r=eleased~SeeGovTCooe§-552:30S(a); see alsoOpen RecorClsDecision NO:-5Ll:T(T990)'------­
(detemulungstatutorypredecessor to section 552.305 permits govemmentalb6dyto rely on
interested third party to raise and explain the applicability ofexception to disclose under Act
in certain circumstances). We have received comments :Ii-om HDI and PDS. We have
considered the submitted al'guments and reviewed the submitted information.

Initially, we note you have not submitted information responsive to the part of the request
for bid tabulation or other evaluation documents. To the extent infonnation responsive to
that portion of the request existed on the date the department received this request, we
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assume you have released it. Ifyou have not released any such information, you must do so
at this time. See Gov't Code §§ 552.301(a), .302; see also Open Records Decision No. 664
(2000) (if govenunental body concludes that no exceptions apply to requested information,
it must release information as soon as possible).

An interested third party is allowed ten business days after the date of its receipt of the
govenunental body's notice under section 552.305(d) to submit its reasons, ifany, as to why
infol111ation relating to that party s.hould be withheld from public disclosme. See Gov't Code
§ 552.305(d)(2)(B). As ofthe date ofthis letter, we have not received comments from Data
Direction, OPS, Rely, or Sourcecorp explaining why their submitted proposals should not
be released. Therefore, we have no basis to conclude these companies have protected
proprietary interests in their submitted information. See id. § 552.110; Open Records
Decision Nos. 661 at 5~6 (1999) (to prevent disclosme of commercial or financial
infonnation, party must show by specific factual evidence, not conclusOly or generalized
allegations, that release of requested infonnation would cause that party substantial
competitive hann), 552 at 5 (1990) (party must establishprimajacie case that infonnation
is trade secret), 542 at 3. Consequently, the department may not withhold Data Direction's,
OPS's, Rely's, or Sourcecorp's proposals on the basis ofany proprietary interests they may
have in the infonnation.

HDI claims its financial statements in its submitted proposal are confidential under
..... sectiOll. 552.101.of the_ GovemmentCode,which excepts from disclosure_"information

considered to be confidential by law, either constitutional, statutory, or byjudicial decision."
Gov't Code § 552.101. However, HDI has not directed our attention to any law, nor are we
aware of any law, that makes HDI's submitted financial statements confidential. See, e.g.,
Open Records Decision-Nos; 611 at 1-{1992} (eommon-lawpFivacy),600at4(1992j

---(constitutional privacy)~478-af---2-Cr9-87)-(stahltory confiaentiallt)')-.-Tlierefore,Lh=e------

depN1:11lent 111a.y_n()!\yithh<?JdIWI:3 :fInanciaU~t~tements 1!11del:_~~c:!i<?E 552.101 of ~h<::

Govenunent Code. As HDI has not claimed any other exceptions to disclosure for this
information, it must be released.

. - --

HDI and PDS claim portions oftheir submitted bid proposals are excepted from disclosure
under section 552.110 of the Govenunent Code. This section protects the proprietary

r--- ---ei=l1terests of £rivate parties by excepting from disclosure two types of infonnation:
(1) "[a] trade secret obtained fi'om a person and privileged or confidential by statute or
judicial decision," and (2) "commercial or financial infol111ationfor which it is demonstrated
based on specific factual evidence that disclosure would cause substantial competitive hann
to the person fi'om whom the infonnation was obtained." Gov't Code § 552.11 O(a)-(b).

Section 552.110(a) protects trade secrets obtained :Ii-om a person and privileged or
confidential by statute orjudicial decision. ld. § 552.110(a). The Texas Supreme Comihas
adopted the definition ofa "trade secret" from section 757 ofthe Restatement ofTorts, which
holds a "trade secret" to be
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any f011TIula, pattern, device or compilation of information which is used in
one's business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a fornmla for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret infonnation in a business ... in that it is not simply
information as to a single or ephemeral event in the conduct of the
business . . .. A trade secret is a process or device for continuous use in the
operation ofthe business.... [It may] relate to the sale of goods or to other
operations in the business, such as a code for detel1TIining discounts, rebates
or other concessions in a price list or catalogue, or a list of specialized
customers, or a method ofbooldceeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde C01p. v. Huffines, 314
S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim for exception
as valid lmder section 552.110(a) if that person establishes a prima facie case for the
exception, and no one submits an argument that rebuts the claim as a matter of law. See
ORD 552 at 5. However, we cmmot conclude section 552.11 O(a) is applicable unless it has
been shown the infonnation meets the definition of a trade secret and the necessary factors
have been demonstrated to establish a trade secret claim. 1 Open Records Decision No. 402
(1983).

. -- . -- - _.-

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or
generalized allegations, substmltial competitive injurywould likely result from release ofthe
information at issue. Gov't Code § 552.110(b); ORD 661 at 5-6.

i-_·~-------PBS-claims-its-submitted-customer-inf(mnation,security-plan,and-disaster-recovery-plan

constitute trade secrets lmder section 552.11 O(a). Upon review, we find PDS has established
- "itscustomeriliforihatioJ1,~which weohavei:harRed~-c6nstiflites-tra.Qe~secfets: TherefOre,the

depmiment must withhold this inf011TIation under section 552.11 O(a) of the Government

IThe Restatement ofTOlis lists the following six factors as indicia ofwhether infonnation constitutes
a trade secret:

(1) the extent to which the information is mown outside of [the company];
(2) the extent to which it is known by employees and others involved in [the company's]
business; .
(3) the extent ofmeasures taken by [the company]to guard the secrecy of the information;
(4) the value of the information to [the company] and [its] competitors;
(5) the amount ofeffort or money expended by [the company] in developing the information;
(6) the ease or difficulty with which the infOl1TIation could be properly acquired or duplicated
by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at
2 (1982), 255 at 2 (1980).

r
I
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Code. We find, however, PDS has not demonstrated how its security plan and disaster
recovery plan meet the definition ofa trade secret. See Open Records Decision No. 319 at 3
(1982) (infonnation relating to organization and personnel, professional references, market
shldies, and qualifications not ordinarily excepted ii'om disclosure under statutory
predecessor to section 552.110). Consequently, the department may not withhold PDS's
security plan or disaster recovery plan under section 552.110(a) of the Govemment Code.
As PDS has not claimed any other exceptions to disclosure for tIns infonnation, it must be
released.

PDS also claims some of its remaining infonnation, and HDI claims portions of its
infonnation, constihltes commercial infonnation that, ifreleased, would cause each company
substantial competitive harm. After reviewing the submitted arguments and the infonnation
at issue, we find PDS has established release of its financial statements, balance sheets, and
bank letter would cause the company substantial competitive injury. Therefore, the
department must withhold tIns infonnation, wInch we have marked, under
section 552.11 O(b). We find, however, PDS and HDI have made only general conclusory
assertions that release of the remaining infonnation at issue, including HDI's pricing
infonnation, would cause it substantial competitive injury, and have provided no specific
fachIaI or evidentiary showing to support such assertions. See generally Open Records
Decision Nos. 661, 509 at 5 (1988) (because costs, bid specifications, and circumstances
would change for future contracts, assertion that release of bid proposal might give

__ competitor llllfairadvantag~~(mfuturecontra()ts is .toosp~culative),319at~ (infonnation
relating to organization andpersOlmel, professional references, market studies, qualifications,
and pricing are not ordinarily excepted from disclosure under statutory predecessor to
section 552.11 0). Flliihennore, we note HDI was the winning bidder in this instance and the
pricinginfonnation ofawilming bidderis-generallynotexcepted llilder section552.110(b). -r

--------~:~~-~::~~1T::~:~~tl~:~r~;~:c~~;:~~~l~~~:~~~:~-~·~~t~~-~~~~~e~-l~~-~:~a~::~~~~-~: . J
-~~~-~~~- - knowil1g1:)i[ces~charged b~ygoverrnneiltc-oiltiadois);·see generally freedom olIlifonnaffon .c_ ~. ---

Act Guide & Privacy Act Overview, 219 (2000) (federal cases applying analogous Freedom
--_QfIllfci1111.a.tiQl1:tt¢tr~as()JJillgtliat4fs()1()~llre.gfpric~s~liafged.gC)Y~i.nri.ellfis'a~c()§f()fdQi:rrg-:­

business with govemment). Therefore, the depaIiment may not withhold any of the
remaining infonnation at issue llllder section 552.11 O(b) of the Govemment Code.

---------=-------c7-.__----c,-------:------c-..-:1C~...--:.__---:-------.-_____,_.__-____.---._____.________;.____-------1
In summaIy, the department must withhold the customer infonnation we have marked under
section 552.11 O(a)of the GovemmentCodeand the financial infonnation we have marked
under 552.110(b) ofthe Govenunent Code. The remaining infonnation must be released.2

2We note Rely's submitted infonnation contains social security numbers. Section 552.147(b) of the
Govemment Code authorizes a govermllental body to redact a living person's social security number from
public release without the necessity of requesting a decision from tIus office under the Act.
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This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous
detennination regarding any other information or any other circumstances.

TIns ruling triggers important deadlines regarding the rights and responsibilities of the
govemmental body and ofthe requestor. For more information concenling those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php,
or call the Office of the Attomey General's Open GovenIDlent Hotline, toll free,
at (877) 673-6839. Questions conceming the allowable charges for providing public
information under the Act must be directed to theCost Rules Administrator ofthe Office of
the Attomey General, toll free, at (888) 672-6787.

Sincerely,

\1~15.W~
Leah B. Wingerson
Assistant Attomey General
Open Records Division

LBW/dis

Ref: ID#377161

Enc. Submitted documents

--- - -----c-:--Re-questor

(w/o enclosures)

-------------------------

Mr. Joseph C. Byam
-- - ---- - --- -::--'-]3)'a111:&HoartY- -- - ---- - ---- -- -- --

For PDS, Inc., d/b/a Priority Data
317 American National Building
8990 West Dodge Road
Omaha Nebraska 68114-3398
(w/o enclosures)

Ms. Leah Scarbrough
Director of Business Operations
HDI Solutions, hlC.
1510 Pumphrey Avenue
Aubum, Alabama 36832
(w/o enclosures)
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Ms. Jan Herwick
Sourcecorp BPS, hlC.
3232 McKimley Avenue, Suite 1000
Dallas, Texas 75204
(w/o enclosures)

Mr. Neil Khot
Rely Services, hlC.
2354 Hassell Road, Suite B
Hoffinan Estates, Illinois 60195
(w/o enclosures)

Open POlial Solutions
374 Meridian Parke Lane, Suite B
Greenwood, hldiana 46142
(w/o enclosures)

Ms. Joan Duguay
Data Direction hlC.
24300 Southfield Road, Suite 310
Southfield, Michigan 48075

~ __ _ (w/oenclQsures) __~_~


