
ATTORNEY GENERAL OF TEXAS

GREG ABBOTT

May 13,2010·

Mr. Gmy E. I~eane
General COUl~~el

Dallas/FOli y\\orth International Airport
P.O. Box 619428
DFW Airport,'Texas 0752,61~94f8

0R2010-06884

Dear Mr. Keahe:

You ask whether celiain infornlatiQll is subject to required public disclosure under the
Pllblic ItlforlTi~tion Act (the "ACt")~ chapter 552 oftheGovernn1eilt Code. Ycnlr i-equesfwas
assigned ID#)79292.

The Dallas/FortWorth International Airport Board (the "board") received a request for I

proposals subl11itted in response to solicitation number 7005221. You state you are releasing I
some information to the requestor. Although you take no position on the public availability I

~- ~- -- ~ --~--onhesu15miff~cnnformafion,you inclicate-rllatlt may c<Jl1tahrpTDpl-j-etmyinfoTmatiun--;-You-----------~--'-----
state, and proyide documentation showing,that-you have notified Cofely Airport Services,
Inc. ("CofelY"), __ ER1V[CIV, L.P.("ER¥C"), Meridian Management _Corporation

. ("Meridian")"and TDIndhsti-ies;Illc. T'TDI")' of the request and of their oppoihlliity to
submit conU11i:mts to this office as to why the submitted information should not be released
to the request9r. See Gov't Code § 552.305(d); see also Open Records Decision No. 542

--------------tT990)TdeterlliifiingtlTIl.Cstatutory-pTedecessur-to-section-552:305 permits-governmental--------·---~·-

body to rely 011 interested third party to raise and explain the applicability of exception to
disclose unde~- Act in certain circumstances). We have received comments from Cofely,
ERMC, Meridian, and TDI. We have considered the submitted arguments and reviewed the
submitted information.

Initially, we nQte Cofely and TDI seek to withhold infonnation that was not submitted to this
office by the qnard. This ruling does not address information that was not submitted by the
governmentaI;body, and is limited to the information submitted by the board. See Gov't
Code § 552.301(e)(1)(D) (governmental body,requesting decision from Attorney General
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must submit dopy ofspecific infom1ation requested). Thus, we will only address Cofely's
and TDI's argl1ments against disclosure ofthe information that was actually submitted to this
office for our,review.

Next, we understand ERMC to assert that portions ofits information are confidential because
the documents were marked as such when they were submitted to the board. We note that
information is not confidential under the Act simply because the party that submits the
information anticipates or requests that it be kept confidential. See Indus. Found. v. Tex.
Indus. Accide;1tEd., 540 S.W.2d 668,677 (Tex. 1976). In other words, a govemmental body
cannot overrule or repeal provisions of the Act through an agreement or contract. See
Attomey General Gpinion JM-672 (1987);'Open Records Decision Nos. 541 at 3 (1990)
("[T]he 0bliMtions ofa govemmental body under [the Act] cannot be compromised simply
by its decision to enter into a contract."),203 at 1 (1978) (mere expectation ofconfidentiality
by person supplying information does not satisfy requirements of statutory predecessor to
section 552.110). Consequently, unless the information at issue falls within an exception to
disclosure, itmust be released, notwithstanding any expectation or agreement to the
contrary.'

We note ERMC raises section 552.101 of the Govemment Code for its submitted '1, .

information.1his section excepts from disclosure "information considered to be confidential
by law, eitli~r constitutional, stat~ltory, or by judicial decision," Id. § 552.101.
Section 552.liOl protects infom1ation that is considered to be confidential under other
constitutional; statutory, or decisional law. See Open Records Decision Nos. 600 at 4 (1992}

, (constitutiona,1 privacy), 478 at 2 (1987) (statutoIyconfidentialitY),611 at 1 (1992)
(common-lav..;" privacy). , However, ERMC has not directed our attention to any law under
which any of its information is considered to be confidential for the purposes of
section 552.101. We therefore conclude that the board may not withhold any of the
submitted inf9r111ation under section 552.101 of the Govemment Code.

-~-~ ~~~'~"~..~.~.-', ~~~~.~~~~~~~~-'~~~~i

Both ERMC~ll1d TDI argue that some of their information is excepted from disclosure
pursuant to settion 552.104 ofthe Govemment Code; Section 552.104 excepts "information
that, ifreleased, would give advantage to a competitor or1Jidder."· Gov't Cocle§.552.i 04(a,).
This excepti011 protects the competitive interests ofgovernmental bodies such as the board,

_ ~~ ~~ ~ not the propri~tary interests of private pmiies such as ERMC and TDI. See Open Records
- -~ -beclsiol1 NO:~D91arg (199THdiscllssiilg'sfaKlforypreuecessol}-liifliis-ihstaiice,tlieboara- ~.~--- - -~- -~_.~

. .,.t

did not taise qection 552.104 as an exception to disclosure. Therefore, the board may not
withhold any of the submitted information under section 552.104 ofthe Govemment Code.

Next, we addrl,ess Cofely's, ERMC's, Meridian's, and TDI's claims under section 552.110
ofthe Govem:tnent Code. Section 552.110 protects (1) trade secrets, and (2) commercial or
financial information, the disclosure ofwhich would cause substantial competitive harm to
the person fro~11 whom the information was obtained. See Gov't Code § 552.110(a), (b),
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Section 552.11 O(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Id. § 552.110(a). The Texas Supreme Court has
adopted the dyfinition of trade secret from section 757 of the Restatement of Torts. Hyde
Corp. v. Htiffines, 314 S.W.2d 763 (Tex. 1957); see also Open Records Decision No. 552
at 2 (1990). ~ection 757 provides that a trade secret is:

.
any fol.-mula, pattern, device or compilation of information which is used in
one's pusiness, and which gives him an opportunity to obtain an advantage
over c:ompetitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs :6:om other secret information in a business ... in that it is not simply
infonl1ation as to single or ephemeral events in the conduct of the
business .. " A trade secret is a process or device for continuous use in the
operation of the business. . .. [It may] relate to the sale of goods or to other
operations in the business, such as a code for determining discounts, rebates
or otller' concessions in a price list or catalogue, or a list of specialized
cust0l1i.ers, or a method of booldceeping or other office management.

i
RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In
detennining ~hether particular infol111ation constitutes a trade secret, this office considers
the Restatem~nt's definition of trade secret as well as the Restatement's list of six trade
secret factors? RESTATEMENT OF TORTS § 757 cmt. b (1939). This office must accept a'
claim that information subject tothe Actisexcepted asatrade secret if a primajacie case
for the except~on is made and no argument is submitted that rebuts the claim as a matter of
law. See ORr) 552at 5. I-Iowever,we cannot conclude that section 552.110(a)is applicable
unless it has qeen shown that the information meets the definition of a trade secret and the
necessary factors have been demonstrated to establish a trade secret claim. Open Records
Decision No: 402 (l98j). We note that pricing information is generally not a ttade secret
under section552.11 O(a) because it is "simply infol111ation as to single or ephemeral events

IThe Restatement ofTorts lists the foHowing six factors as indicia ofwhether information constitutes
a trade secret: ,'<

-,
.:'J

(1) the'extent to which the information is known outside of [the company];
(2) th~'~xtent to which it is lmown by employees and other involved in [the company's]
busines-s;
(3) the.extent of measures taken by [the company] to guard the secrecy of the infOlmation;
(4).theyalue ofthe information to [the company] and [its] competitors;
(5) the a,mount ofeffort or money expended by [the company] in developing the information;
(6) the e:ase or difficulty with which the information could be properly acquired or duplicated
by othel's.

''\,

RESTATEMENT OiF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2
(1982),255 at 2 (1980).

I
I
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in the conduct of the business," rather than "a process or device for continuous use in the
operation of the business." See RESTATEMENT OF TORTS § 757 cmt. b (1939); see also
H14fines, 314S.W.2d at 776.

Section 552.1 1O(b) protects "[c]ommercial or financial information for which it is
demonstrated·:based on specific factual evidence that disclosure would cause substantial

, competitive harm to the person from whom the information was obtained[.]" Gov't Code
§ 552.110(b).\ This exception to disclosure requires a specific factual or evidentiary
showing, not c;onclusory or generalized allegations, that substantial competitive injury would
likely result #:om release of the information at issue. Id.; see also Open Records Decision
No, 661 at 5~6 (1999) (business enterprise must show by specific factual evidence that
release of infqrmation would cause it substantial competitive harm).

,

Upon review,:we find\that TDI has established aprimajacie case that some of its customer
information constitutes trade secrets. Thus, the board must withhold the information we
have marked ~n TDI's proposal under section 552.110(a). We note, however, that TDI has
made some qf the customer information it seeks to withhold publicly available on its
website. Because TDI has published this information, it has failed to demonstrate that this
information is a trade secret and none of this information may be withheld under
section 552.1 ~O(a). Additionally, we find Cofely, Meridian, and TDlhave failed to establish
how any of their remaining information constitutes trade secrets under section 552.110(a).
See RESTATEIyIENT OF TORTS § 757 cmt. b (1939) (information is generally not trade secret

- unless it c01)~titutes "a process or device' for continuous use in the operation ofthe
business").._,~p1Us,no.portion.of the remaining jnformatiolll}1ay be_withheldunder
section 552.110(a) of the Govel11ment Code.

Next,ERMC;:Meridian, and TDI argue, and we understand Cofely to assert, that remaining
portions oftheir information are excepted from disclosure under section 552.11 O(b). Upon

-... --~~'~,~~~r~ev~iew, we fina-Colely, ERJY[C~~iQiai1 have establiS11eCl-that their pricing ------

information, which we have marked, constitutes conunercial or financial information, the
release of which would cause the companysubs~antialcompetitive injury. Therefore, the
board mllstwitllhold tl1eiIlfoi'mation we haVelllal'b~clinCo:tely's; ERMC's, alid Mel:idian's
proposals under section 552.110(b) of the Govel11ment Code. However, we find Cofely,
ERMC, Meridian, and TDI have made conclusory or generalized allegations or failed to

--- --provide---SlJ-e-ctfic-factllar-eviClell-ceaell1011slrafiiig -Ufaf rele-as-e-o-f- aIiy--af- tlle-rel11aiTiifl-g--- - ----- -- -- -- -- - ------

submitted inf6rmation would result in substantial competitive harm to their interests. See
Open Record~ Decision Nos. 661 (for infol111ation to be withheld under commercial or
financial infqfmation prong of section 552.11 0, business must show by specific factual
evidence that: substantial competitive injury would result from release of pmiicular
information ~t issue), 319 at 3 (information relating to organization and personnel,
professional £eferences, market studies, qualifications, and pricing are not ordinarily
excepted froni disclosure under statutory predecessor to section 552.110). Accordingly, we
determine that, no portion of the remaining information at issue is excepted from disclosure
under section 552.110(b) of the Government Code.

"

_~_L
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Cofely also r~:i.ses section 552.131 of the Government Code, which provides in part:

(a) Y.·'nformation is excepted from [required public disclosure] if the
inforn;mtion relates to economic development negotiations involving a
goven}mental body and a business prospect that the governmental body seeks
to haye locate, stay, or expand in or near the territory of the govemmental
body and the information relates to:

.... ~ (1) a trade secret of the business prospect; or

'.. (2) commercial or financial information for which it is demonstrated
: based on specific factual evidence that disclosure would cause
:,1 substantial competitive harm to the person from whom the
; information was obtained.

(b) -qllless and until an agreement is made with the business prospect,
inforn~ation about a financial or other incentive being offered to the business
prosp~ct by the governmental body or by another person is excepted from
[requi~'ed public disclosure].

5,
Gov't Code §: 552.131(a)-(b). Section 552.131(a) excepts from disclosure only "trade
secret[s] of [c,tJbusiness prospect" and "commercial or financial information for which it is
demonstrated 'based on specific factual evidence that disclosure would cause substantial
competitiveJiarm to the person from whom thelllformation was obtained." Id. Thus, the
protection pi:ovided by section 552.131(a) is co-extensive with that afforded by
section 552.110 of the Government Code. See id. § 552. 110(a)-(b); ORD 552, 661.
Therefore, because we have already disposed ofCofely's claims under section 552.110, the
board may not withhold any of the remaining information under section 552.131(a) of the

~ - ~~~~·~··GovernmentC()de. -.~-..~~._--_.--~.~-~--~~~ ~'-.~

Section 552.1$1 (b}protectsinformation relating to a financial or other incentive that is being
'1-- - - - .._-_. - ----.----- ---_._-- ..

offered to a bt~siness prospect by a govemmental body or another person. See Gov't Code
§ 552.131 (b).::This aspect of section 552.131 protects the interests ofgovernmental bodies,

'rl

not those oftliird parties. Therefore, because the board does not claim this exception, none
-- -~ -~ ~ ~-~--'~or-c-oIe1Y'sli.€l:ilaii1iilg~il1foi~mafic)iill1aY'De'witlillero1:11ioer -section 552:T3T(15Tor111e----

Government '($ode.

In summarY,:the board must withhold the information we have marked pursuant to
section 552.1;10 of the Government Code. The remaining submitted information must be
released to tIle requestor.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as\presented to us; therefore, this ruling must not be relied upon as a previous
determination:regarding any other information or any other circumstances.

. ,
"ii

~~~~~~~~~-~-"~~-~~~~--~~~-~----~~~~-~~~~---_~ I
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This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php,'
or call the. Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673·:6839. Questions concerning the allowable charges for providing public
information 'lmder the Act must be directed to the Cost Rules Administrator ofthe Office Of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

~ ..

Amy L.S. Shipp
Assistant Attorney General
Open Records Division

ALS/rl

Ref: ID# .3;79292

Ene. Subm.itted documents

cc: Requestor
.(w/of;nclosures)

c: Mr. William J. Brotherton
Attomey for Cofely AirpOli Services, Inc.
Brotherton Law Firm

~ ~- .~- - -~-~..~~--~-.Z340J?IVI4U7:-Sliite 2UO~-·~~.~~~~~..~~~~~~.~.~~.~~.~-~~

Highland Village, Texas 75077
(w/oenclosures)

Mr. R~obert J Davis
Attort;ey for ERMC IV, L.P.

- -- -- - - ---~:- -·~~amiews~· Steili;Sllie1S;-Peal'Ce~Xi16ft;ECleil&n-avis~CCP:---- -- -_ ..

8131 J..,BJ Freeway, Suite 700
Dallm;, Texas 75251
(w/o t\nclosures)



'./
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Mr. TiR. Brownfield
Vice President
Meridian Management Corporation
818 Aii~A North, Suite 300
Ponte:]'vedra Beach, Florida 32082
(w/o d.nclosures)

'l',.'

Mr. JJl111 Regian
Busin~ss Development Manager
P.O. Box 819060
Dalla~;, Texas 75381
(w/o epclosures)

....

----------~ -----'------,--------------~---


