
ATTORNEY GENERAL OF TEXAS
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May 17,2010'

Ms. Blanca E. Sanchez
Administrative Support Supervisor
Hildago County Sheriffs Office
P.O. Box 1228
Edinburg, Texas 78540

0R2010-07037

Dear Ms. Sanchez:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was
assigned ID# 384922.

The Hildago' County Sheriffs Office (the "sheriff') received a request for information
pertaining to a'named individual. You state you have released some of the requested
information. You claim that the submitted information is excepted from disclosure under
section 532.101 ofthe'Government Code. We have consideredthe exception you claim and
reviewed the submitted information.

Initially, we must address the sheriffs obligations under the Act. Pursuant to
section 552.301 (b), a governmental bodythat receives a request for information that it wishes
to withhold must 8;sk for the attorney general's decision and state the exceptions that apply
within ten business daysafterreceivingtherequest. See Gov'tCode §552.301(a), (b). You
inform: us that the sheriff received this request on April 8, 2010. Accordingly, the
ten-business-day deadline was April 22, 2010. However, youdid not request a ruling from
our office untilApril 26, 2010. Consequently, we find that the sheriff failed to comply with

-'------.tfie proceaural· requirements of section 5-5-2~3-01.

Pursuant to section 552.302 of the Government Code, a governmental body's failure to
comply with the procedural requirements ofsection 552.301 results in the legal presumption
that the information is public and must be released. Information presumed public must be
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released unless ,. a governmental body demonstrates a compelling reason to withhold the
information to', overcome this presumption. Seeid...§..552.302;.Simmons.v'c Kuzmich, ..166
S:W.3u342 (Tex.App~=FortWo~h 2005,no'pet);Hancock v. State Bd-of-Ins;; 797
S.W.2d 379, 381 (Tex. App.-Austin ·1990, no writ); see also Open Records Decision
No. 630 (1994). Normally, a compelling reason to withhold information exists where some
other source oflaw makes the information confidential or where third-party interests are at
stake. Open Records Decision No. 150 at 2 (1977). Because section 552.101 of the
Government Code can provide a compelling reason to overcome the presumption of
openness, we will address the sheriffs arguments against disclosure under this exception.

Section 552.101 ofthe Government Code excepts from disclosure "information considered
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't
Code § 552.101. Section552.101 encompasses the doctrine ofcommon-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication
ofwhich would be highly objectionable to a reasonable person,and (2) is not oflegitimate
concern to thepublic. Indus. Found v. Tex. Indus. ACCident Bd, 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. A compilation ofan individual's criminal history is
highly embarrassing information, the publication ofwhich would be highly objectionable to
a reasonable person. Cf U S. Dep't ofJustice v. Reporters Comm. for Freedom of the
Press, 489 U.S! 749, 764 (1989) (when considering prong regarding individual's privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one's criminal history). Moreover, we find a

, ,

compilation of~ private citizel1's criminal history is generally not oflegitimate con~ern to
the public.. However, information that refers to an individual solely as a victim, witness, or

.involved person is not private and may not be withheld under section 552.101 on that basis.

The present request requires the sheriff to compile unspecified law enforcement records
concerning the';individual named in the request, thus implicating the named individual's right
to privacy. Therefore, to the extent the sheriffmaintains law enforcement records depicting
the named individual as a suspect, arrestee, or criminal defendant, the department must
withhold any such information under section 552.101 of the Government Code in
conjunction with common-law privacy. We note you have submitted a report, case
number 98-15393, that does notlistthe named individualas'a suspect, arrestee, or criminal
defendant Thus, this information is not part ofa compilation and may not be withheld tinder
section 552.101 in conjunction with common-law privacy. Therefore, we will address your

~~~ ~gument agail1st the disclosure of this information.

You raise secti6h 552.101 in conjunction with section 261.201 ofthe Family Code for report
number 98-15939. Section 261.201 (a) provides as follows:
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(a) The-'following information is confidential, is not subject to public release
under Chapter 552, GovernmenLCode,_and maybe disclosed only for ..

.purposes·consistentwiththiscode and applicablefederal or statelawor under
rules adopted by an investigating agency:

,,(1) a report of alleged or suspected abuse or neglect made under this
::,chapter and the identity of the person making the report; and

,(2) except as otherwise provided in this section, the files, rleports,
records; communications, audiotapes, videotapes, and working papers
used or developed in an investigation under this chapter or in
providing services as a result of an investigation.

Fam. Code § 261.201(a). You represent to this office that the information at issue was used
or developed in an investigation ofinjury to a child. Based upon your representation and our
review, we agree that the information at issue is within the scope of section 261.201 of the
Family Code. See id. §§ 261.001(1) (defining "abuse" for the purposes ofchapter 261 ofthe
Family Code); see also id. § 101.003(a) (defining "chilq" for purposes of this section as
person under 1~ years of age who is not and has not been married or who has not had the
disabilities of;:tninority removed for general purposes). You have not indicated that the'
sheriffhas adopted a rule that governs the release ofthis typeofinformation. ,Therefore, we
assume that np such regulation exists. Given this assumption, we conclude that report
number 98-15393 is confidential in its entirety pursuant to section 261.201 ,of the Family
Code. See Open Records Decision No. 440 at 2 (1986) (predecessor statute). Accordingly,
the sheriff must withhold this information from disclosure under' section 552.1 01 of the
Government Code as information made confidential by law.

Insummary, t(jtJ,le extent the sheriffmaintains law enforcement records depicting the named
individual as a.>suspect, arrestee, or criminal defendant, the department must withhold any
such information under section 552.101 of the Government Code in conjunction with
common-law privacy. The sheriff must withhold report number 98-15939 from disclosure
under section 552.101 of the Government Code in conjunction witl;1 section 261.201 of the
Family Code. '

This letter ruling is·limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not berelied upon as a previous'
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and ofthe requesto;. For more information concerning those rights and
responsibilities~pleasevisit our website at http://www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General's Open Government Hotline, toll free,
at (877) 673-<?-839. Questions concerning the allowable charges for providing public
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information under the Act must be directed to the Cost Rules Administrator ofthe Office of
theAttomey General, toll free,at (888) 672-6787.

Sincerely,

~oJ0(Y~
PaigeLay'U
Assistant Attorney General
Open Records Division

PL/eeg

Ref: ID# 984922

Ene. Submitted documents
.... ,..,
:: ~

cc: Request,or
(w/o enclosures)
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