GREG ABBOTT

May 26, 2010

Mr.Ronald J. Bounds
Assistant City Attorney

City of Corpus Christi

P.O. Box 9277

Corpus Christi, Texas 78469-9277

OR2010-07687
Dear Mr. Bounds:

You ask whether certain information is subject to required public disclosure under the
Public nformation Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 380611.

The City of Corpus Christi (the “city”) received a request for the contract between the city
and Unique HR and any information or documents concerning a specified accident. You
state the city has released the contract to the requestor. You claim that the remaining
information is excepted from disclosure under section 552.103 ofthe Government Code. We
have considered the exception you claim and reviewed the submitted information.

Initially, we note the submitted information contains a CR-3 accident report form that was
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.062
(accident report). Section 550.065(b) states that except as provided by subsection (c),
accident reports are privileged and confidential. .See id. § 550.065. Section 550.065(c)(4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved in the
accident; and (3) specific location of the accident. Id. § 550.065(c)(4). Under this provision,
the Texas Department of Transportation or another governmental entity is required to release
a copy of an accident report to a person who provides the agency with two or more pieces

of information specified by the statute. Id. In this instance, the requestor has provided the

city with the information necessary to obtain a copy of the CR-3 accident report form.
Although you contend the information at issue is excepted under section 552.103 of the
Government Code, we note that the exceptions found in the Act generally do not apply to
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information made public by other statutes. See Open Records Decision No. 525 (1989)
(statutory predecessor). Therefote, the city must release the CR-3 accident report form,
which we have marked, to the requestor in its entirety pursuant to section 550.065(c) of the
Transportation Code.

Next, we note a portion of the submitted information is subject to section 552.022 of the
Government Code, which provides in pertinent part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are

—public mformation and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(3) information in an account, voucher, or contract relating to
the receipt or expenditure of public or other funds by a
governmental body][.]

Gov’t Code § 552.022(a)(3). A portion of the submitted information, which we have
marked, pertains to the expenditure of funds by the city that falls within the purview of
subsection 552.022(a)(3). Therefore, the city may only withhold this information if it is
confidential under “otherlaw.” Although youraise section 552.103 ofthe Government Code
for this information, this section is a discretionary exception to disclosure that protects the
governmental body’s interests and may be waived. See Dallas Area Rapid Transitv. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); see also Open Records Decision Nos. 665 at 2 1.5 (2000)
(discretionary exceptions generally), 663 (1999) (governmental body may waive
section 552.103). As such, section 552.103 is not “other law” that makes information
confidential for the purposes of section 552.022. Therefore, the city may not withhold any
of the information subject to section 552.022 under section 552.103. However, we note that
some of the information subject to section 552.022(a)(3) may be protected under
sections 552.130 and 552.136 of the Government Code.! Because sections 552.130
and 552.136 are other law for purposes of section 552.022, we will address these exceptions
for the information subject to section 552.022(a)(3). We will also consider your claims
under section 552.103 for the information that is not subject to section 552.022.

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this

"The Office ofthe Attorney General will raise mandatory exceptions on behalfof a governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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state [or] amotor vehicle title or registration issued by an agency of this state[.]” Gov’t Code
§ 552.130. Therefore, the city must withhold the Texas license plate number we have
marked under section 552.130 of the Government Code.

Section 552.136 of the Government Code states “[n]otwithstanding any other provision of
this chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code
§ 552.136(b). Section 552.136(a) defines “access device” as “a card, plate, code, account
number, personal identification number, electronic serial number, mobile identification
number, or other telecommunications service, equipment, or instrument identifier or means

of-accountaccess thatalone orin-conjunction with-another-access-device maybe usedto~—

obtain money, goods, services, or another thing of value [or] initiate a transfer of funds other
than a transfer originated solely by paper instrument.” Id. § 552.136(a). Therefore, the city
must withhold the bank account and routing numbers we have marked under
section 552.136.

Next, we address your claims under section 552.103 of the Government Code for the
information not subject to section 552.022(a)(3) of the Government Code. Section 552.103
of the Government Code provides:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

" Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing (1) litigation was pending or
reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard
v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d
n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental body must meet both
prongs of this test for information to be excepted under section 552.103(2).
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The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate that
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
that litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. /d. When the governmental body is the prospective plaintiff in litigation, the
evidence of anticipated litigation must at least reflect that litigation involving a specific
matter is “realistically contemplated.” See Open Records Decision No. 518 at 5 (1989); see
also Attorney General Opinion MW-575 (1982) (investigatory file may be withheld if
governmental body’s attorney determines that it should be withheld pursuant to
section 552.103 and that litigation is “reasonably likely to result™).

You inform us that at the time the request was received, the city had received a claim for
property damages and bodily injury damages from a claimant who was involved in a vehicle
accident caused by atemporary employee provided by Unique HR (“Unique’) under contract
with the city. You state that the contract specifically indemnifies and holds harmless the city
for any and all damages caused by the temporary employees provided by Unique. You state
that on the day the claim was filed with the city, the city provided written documentation to
Unique, tendering the claim to Unique for handling. You state, and the subrhitted
information reflects, that during the city’s investigation of the claim it has been informed that
Unique’s insurance carrier plans to deny the claim, in violation of the contract between the
city and Unique. Based on this information, you state the city now has cause to litigate the
breach of contract against Unique for failure to adhere to the indemnification language and
requirement of the contract. Based on your representations and our review, we find the city
reasonably anticipated litigation on the date it received the instant request. Further, we find
the remaining information is related to the anticipated litigation. Therefore, the city may
withhold the remaining information under section 552.103.

We note, however, that once the information at issue has been obtained by all parties to the
anticipated litigation through discovery or otherwise, no section 552.103(a) interest exists
with respect to the information. See Open Records Decision Nos. 349 (1982), 320 (1982).
Thus, any information at issue that has either been obtained from or provided to all opposing
parties in the anticipated litigation is not excepted from disclosure under section 552.103(a)
and must be disclosed. Further, the applicability of section 552.103(a) ends once the
litigation has concluded or is no longer anticipated. See Attorney General Opinion MW-575
(1982); see also Open Records Decision No. 350 (1982).

In summary, the city must release the CR-3 accident report form in its entirety under
section 550.065(c) of the Transportation Code. The city must withhold the license plate
number we have marked under section 552.130 of the Government Code and the bank
account and routing numbers we have marked pursuant to section 552.136 of the
Government Code, but must release the remaining portions of the documents we have
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marked subject to section 552.022(a)(3) of the Government Code.? The city may withhold
the remaining submitted information under section 552.103 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at hitp:/www.oag.state.tx.us/open/index_orl.php,

or—call-the Officeof theAttorney—General’s—Open—Government—Hotline,—tollfree, -

at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

Sincerely,

Thtarefedl

Kate Hartfield

Assistant Attorney General
Open Records Division
KH/dls

Ref: ID# 380611

Enc. Submitted documents

c: Requestor
(w/o enclosures)

)

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing themto withhold ten categories of information, including a Texas license
plate number under section 552.130 of the Government Code and a bank account number and routing number
under section 552.136 of the Government Code, without the necessity of requesting an attorney general
decision.




